—— —— l 


| as 


Free · born Subjects Inheritance; 


EngliſhLiberties, 


OR I-HE 


CONTAINING 


Magna Charta, Charta de Foreſta, The Sta- 
* tute De Tallagio non concedendo, The Habea 
Corpus Act, and ſeveral other Statutes ; with 
Comments on each of them. 


|  LIRGWISE,.. - * 

The Proceedings in Appeals of Murder: Of Ship-Money ; 
Of Tonnage and Poundage. Of Parliaments, and the 
Qualification and Choice of Members : Of the Three 
Eſtates, and of the Settlement of the Crown by Parlia- 
ment, Together with a Shore Hiſtory of the Succeſſion, 
not by any Hertdirary Right: Alſo a Declaration of the 
Liberties of the Subject: And of the Oath of Allegiance 
and Supremacy. The Petition of Rfghr ; with a ſhort but 
impartial Relation of the Diffcrence between Charles I. 
and the E Parliament, concerning the Prerogative of 
the King, the Liberties of the Subject, and the Riſe of 
the Civil Wars. OF Trials by Juries, and of the Qua- 
lifications of Jurors ; their Puniſhment for Misbehaviour, 
and of Challenges to them. | 

LASTLY, 


Of Juſtices of the Peace, Coroners, Conſtables. Church- 
wardens, Overſeers of the Poor, Surveyors of the High- 
ways, Ec. With many Law-Caſes throughout the Whole. 


Compiled firſt by HENRY CARE, and now continued, | 
with Large Additions, by V N. of the Midale-Temple, Eſq ; 


The Fourth Edition. 


In the SAF Or: 


Printed by Eliz. Nutt and A. Golling, (Aſſigns of 


Edward Say:r, Eſq; ) for Arthur Betteswozth at the 
Red Lyon in Pater-Nofter-Row, and John Wooke at the 
Flower- de- Luce againſt St. Dunſian's Church in Fleed-ſireet. | 
| MDCCXIX. | 


; racine: P ny "IR a : 
1 


— 


| MVSEVM 
BRITANNICVM 


10 THE 


E E AD E R. 


* HE favourable Reception which 
all the former Impreſſions of 
| this Treatiſe of the Liberties of the 
Subjects of England have met with from 
the Publick. ſeems to render it needleſs 
to uſe many Words by Way of Preface to 
| beſpeak, the Readers Favour in Behalf 
| of this preſent Edition of it : The Title- 
Page is alone ſufficient to ſhew the Uſe- 
' fulneſs of the following Sheets, and to 
recommend them to the Peruſal of all the 
true Lowers of the Liberty and Welfare 
of their Native Countrey : The Reader 
will here ſee at one View the many 
Struggles which the People of this A a- 
tion have had 10 reſcue their almoſt 
oppreſs'd Liberties and Religion from 
the ſervile Bondage to which ſome of our 
Princes, prompted by Ambition, and ford 
of Arbitrary Sway, or bigotted with a 
falſe Zeal for a ſuperſtitious Worſhip 
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To the Reader. 


have endeavour d to ſubject both the 
one and the other ; ted by what De- 
grees we have ſecured to ourſelves the 
Enjoyment of both, till at length we are 
riſen to ſuch a Height of Priſperity un- 
der the auſpicious Reign of our preſent 
Auguſi Monarch, that we are become 
the” Envy of the neighbouring States, our 
Fries, and the Terrour of thoſe that 
are our Enemies. Let us then by peru 
ſing this Treatiſe deeply imprint in our 
Minds the Laws and Rights that 
from Age to Age have been deliver d 


down 10 us from our renown d Forefa- 


thers, and which they ſo dearly bought 


and vindicated to themſelves at the 
Expence of ſo much Blood and I reaſure : 
In a Word, let them never periſh in our 
Hands, but let us make our Lives hap- 
py in the Enjoyment of them, and pi- 
ouſly tranſmit them to our Poſleriiy; 
being fully convinced of this Truth, that 
when Liberty is once gone, even L ife 
3 7 grows inft ipid, and loſes all ts 
Re liſp. 1 
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when takefi away, hid 
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4. Engliſh, 


At ec ee ate era es: 


Engliſh Liberties. 


HE Conſtitution of our Engl;1Govern- 
ment (the beſt in the World) is no Ar- 
bitrary Tyranny, like the Turkiſh Grand 

| | Seignior's or the French King's, whoſe 

Wills (or rather Luſts) diſpoſe of the Lives and For- 
tunes of their unhappy Subjects: Nor an Oligarchy, 

where the great ones (like Fiſh in the Ocean) prey 

upon, and live by devouring the leſſer at their Plea- 

+ ſure: Nor yet a Democracy, or Popular State; much leſs 
an Anarchy, where all conſuſedly are hail fellow, well 

met. But a moſt excellently mixt, or qualified Mo- 

narchy, where the King is veſted with large Prero- 
gatives ſufficient to ſupport Majeſty; and reſtrain'd 
only from the Power of doing himſelf and his People 

Harm; which would be contrary to the very End 

of all Government, and is properly rather Weak- 

nels than Power: The Nobility adorn'd with Privi- 
leges to be a Screen to Majeſty, and a refreſhing 


4 Shade to their Inferiors, and the Commonalty too 


ſo guarded in their Perſons and Properties by the 
Senſe of Law, as renders them Free-men, not 


© Slaves. 


In France, and other Nations, the meer Will of 


3 the Prince is Law; his Word takes off any Man's 
Head, impoſes Taxes, . Man's Eſtate, _ 
| ? ow, 
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bow, and as Gften as he liſts ; and if one be accuſed, 
or tut o mh as ſuſpected of any Crime, he 
may eicher preſently execute him, or baniſh, or 
imptilon him at pleaſure; or if he will be fo gra- 
cious as to proceed by Form of their Laws, if a- 


ny two Villains will but ſwear againſt the poor 


Party, his Life is gone, Nay, if there be no Wit- 
neſſes, yet he may be put to the Rack, the Tor- 
tures whereof make many an innocent Perſon con- 
ſeſs himſelf Guilty, and then with ſeeming Juſtice 
he is executed ; or, if he proye fo ſtout, as in 
Torments to deny the Fact, yet he comes off with 
disjointed Bones, and ſuch Weakneſs as renders 
his Life a Burthen to him ever after. 

But in England, the Law is both the Meaſure 
and the Bond of every Subject's Duty and Allegi- 
ance, each Man having a fixed fundamental Right 
born with him, as to Freedom of his Perſon, and 
Property in his Eſtate, which he cannot be de- 
privedof, but either by his Conſent, or ſome Crime, 
for which the Law has impos'd ſuch a Penalty or 
Forfeiture. For all our Kings take a ſolemn Oath 
| (1) at their Coronation, to 
(1) See Bock of Obſerve and cauſe all the Laws 
Oi, p. 1. & 3. to be kept, which was done 
(2) Baker*s Cron. by our preſent moſt Gracious 


fol. 741. Soveraign: (2) Likewile all our 


(3) Bookof Oaths, Judges take an Oath, where- 
p. 216. in, amongſt other Points, they 
ſwear, (3) To do equal Law and 


Right to all the King's Subjects, Rich and Poor, and 


not to delay any Perſon of common Right for the 
Letters of the King, or of any other Perſon, or for 


- any other Cauſe : But if any ſuch Letters come to | 


them, they ſhatl proceed to do the Law, the ſame Let- 
ters ot withſtanding : Therefore, faith Forte/cue (who 
was firſt Chief Fuſtice, and afterwards Lord 1 4 
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done 


acious 


all our 


other Burt bens, Wit bout their Conſent; and ſuc 
Dominion that the Civil Laws purport, when they cry, 


Engliſh Liberties. 3 
cellor to King Henry 6th.) in his Book de Laudibus 
Legum Anglia, cap. 9. . The King of England 
cannot alter nor change the Laws of bis Realm at his 
Pleaſure: For why, be governeth bu People by Power, 


not only Royal, but alſo Politick : If bu Power over 
' them were only Regal, then be might change the Laws 


of hu Realm, and charge hu Subjects with Talbage, and 
is the 


Quod principi placuit legis habet vigorem, The 
Prince's Pleaſure has the force of a Law. But from thu 
much differeth the Power 7 a King, whoſe Government 
over bu People u Politick : For 5 can neither change 
Laws without the Conſent of bu Subjects, wor yet 
charge them with Impoſitions againſt their Willi: 
Wherefore his People do frankly and freely enjoy and oc. 
cupy their own Goods, being ruled by ſuch Laws as 


tbey themſelves diſire. Thus Forteſcue, with whom 


accords Bratton, a Reverend Judge, and Law- 
Author, in the Reign of King Henry the third, ſay- 
ing, The King in bu Realm bath two Superiours, 
God and the Law; for he is under the Directive, 
though not Coercive Power of Law ; and on the 
ſame Score Judge Vaughan, ſpeaking of our Funda- 
mental Laws, which are coeval with the Govern- 
ment, ſticks not to ſay, The Laws of England 
were never the Dittates of any Conqueror's Sword, or 
the Placita, or Good Will and Pleaſure of * King 
this Nation, or, to ſpeak impartially and freely, the Re- 
ſults of any Parliament that ever ſate in this Land. 
And the late cited Forteſcue, in his 3 chap. has a 
very apt Similitude to illuſtrate and demonſtrate - 
this : The Law (lays he) taketh its Name, a Ligando, 
to bind; for thereby the Polutick Body u knit and pre- 
ſerv' d together, as the Natural Body by the Bones, Sis 
news, and Members, which retain every one their 
proper Functions; And, & the Head of @ Body Natural 

. tannot 
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cannot change his Sinews, nor cannot deny or 2with-hold 
from bu inferiour Members their peculiar Powers, and 
ſeveral Nouriſhments of Blood and Spirits; no more can a 
King, which ws the Head of a Body Politick, change 
the Laws of that Body, nor withdraw from his People 
their proper Subſtance, againſt their Wills and Conſents 
in that behalf. 

Tis true, the Law it felf affirms, The King can 
do no Wrong ; which proceeds not only from a 
Preſumption, that fo excellent a Perfon will do 
none, Hut alfo becauſe he acts nothing but by Mi- 
niſters, which (from the loweſt to the higheſt) are 
anſwerable for their Doings ; ſo that it a King in 


his Paſſion ſhould command A. to kill B. without 


Proceſs of Law, A. may yet be proſecuted by In- 
dictment, or upon an Appeal, (where no Royal 
Pardon is allowable) and muſt for the ſame be exe- 
cuted, ſuch Command notwithſtanding. 

This oripinal happy Frame of Government is 
truly and properly call*d, an. Engliſh Man's Liberty, 
a Privilege, not to exempt from the Law, but to 
be freed in Perſon and Eſtate from arbitrary Vio- 
lence and Oppreflion ; A greater Inheritance (faith 
Judge Coke) u deriv'd to every one of ws from our 
Laws, than from our Parents ; For, without the ſor- 


mer, what would the latter ſignifie? And this 


Birth-right of Engliſhmen ſhines moſt conſpicu- 
ouſly in two Things : 1. Parliaments. 2. Furies. 

By the firſt the Subject has a Share by his cho- 
ſen Repreſentatives in the Legiſlative (or Law. ma- 
king) Power ; for no new Laws bind the People 
of England, but ſuch as are by common Conſent 
agreed on in that great Council, | 


By the ſecond, he has a Share in the Executive 


Part of the Law; no Cauſes being tried, nor a- 
ny Man adjudged to loſe Life, Member, or Eſtate, 
but upon the Verdict of his Peers, (or * 

| N eigh· 
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ſhould be taken to inroll ſuch Grants, and ſo little 


Exgliſh Liberties. 5 
Neighbours, and of his own Condition: Thele 
ewo Grand Pillars of Engliſh Liberty, are the Fun- 


damental Privileges, whereby we have been, and 
are preſerv'd more free and happy than any other 


People in the World; and (we truſt) ſhall ever con- 


tinue ſo: For whoever ſhall deſign to impair , 
pervert, or undermine either of theſe, do ſtrike 
at the very Conſtitution of our Government, and 
ought to be proſecuted and puniſhed with the ut- 
moſt Zeal and Rigour. To cut down the Banks, 
and let in the Sea, or to poyſon all the Springs and 
Rivers in the Kingdom, could not be a greater 


' Miſchief ; for this would only affect the preſent 


Age, but the other will ruine and enſlave all our 


Poſterity. 


But beſides theſe general Privileges, which the 
Engliſh are eſtated in by the original Conſtitution 
of their Government, there are others more parti- 
cularly declared and expreſſed in divers Acts of 
Parliament ; of which ſeveral of the moſt remark- 
able and uſeful are here preſented at large to the 
Reader, with ſome Notes thereupon, for his better 
underſtanding of the ſame. 

And therefore, before I treat of theſe general 
Privileges (I mean of Parliaments and Ju- 
ries) 1 ſhall begin with Magus Charta, or the great 
Charter made in the Reign of King Jobn, but con- 
firmed Anno 9 H, 3. and 28. Ed. 1. 

'Tis true, the original Charter is not to be found 
amongſt the Rolls in the Tawer, there being no- 
thing left of it on Record but the Statute of Confir- 
mation, Anno 28 Ed. 1. but it was certainly inroll'd 
at the very time it was made, as well as every 
Grant made of Markets and Fairs in that King's 
Reign; for no Man can imagine that fo much Care 


to record this Great Charter of our Liberties, tho' 
B 3 through 
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through Deſign or Negligence in Aſter- times it 

was not fo carefully kept. | 

*Tis certain, that ſeveral Copies of this Char- 
ter are ſtil] extant in the antient Annals of ſeve- 
ral of the diſſolved Monaſteries, particularly in the 
Annals of Burton. Abbey, lately publiſh'd, in the 
x Vol. of Antient Engliſh Writers fol. 271, and wit- 
neſſed by Stephen Langſton, who was Archbiſhop 
of Canterbury at that time, and by many others; 
_ after the Name of that Archbiſhop, there is 
an Ce. 

*Tis alſo recited in the Chrenicle of Walter 
Hemmingford, printed at Oxford, Anno. 1687, and 
publiſh'd by the Learned Sir Tho. Gale, in his 2d. Vol. 


of Antient Enpliſh Hiftorians, only with this diffe- 


rence, that it hath not any Witneſſes Names at the 
End of it, as that in the Annals of Burton hath ; 
but tis witneſſed by the King himſelf, (vix.) Teſte 
me ipſo; and both theſe Copies agree with four 
more very antient Manuſcripts of it, one in the 
Reign of H. 3. when he was in his Minority, and 
which is now to be ſeen in the Cotton Library; a 
ſecond was in the Poſſeflion of Samuel Baldwin, 
late Serjeant at Law; a third was in the Poſſeſſion 
of Fohn Coke, Eſq; late one of the Prothonotaries 
of the Court of Common Pleas, and a fourth in the 
Hands of Mr. Pettyl, late of the Inner Temple, and 
Keeper of the Records in the Tower, in the 
Reign of King William. 
But to put this Matter out of all Doubt, there is 
ſtill extant a fair Original of this Charter of Confir- 
mation, Anno, 9. H. 3, when he was of lull Age, 
and tis under the Great Seal of England, ſuppoſed 
formerly to belong to Battail Abbey, and to be ſeen 
now in the hands Sir Nath. Powel/, a Bencher of 
the Inner Temple, | 


And 
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And here I cannot but obſerve, that thoſe People 
muſt be of a very bale and laviſh Temper, who 
object any thing againſt a Charter, which either 
grants or confirms their Liberties; and yet ſuch 
there are who tell us that it was extorted by Force 
from King Fohn, and defended by Rebellion. 

But theſe Men do not conſider that King Jobn 


was not the firſt, who granted ſuch a Charter, for 


thoſe of H. 1. King Stephen, and Henry 2. confirm 
the Liberties of the People. 

Beſides, theſe are not properly the Conceſſi- 
ons of Kings, but Afﬀirmations of the Common 
Law, and ratified by the Suffrages of the People, 
who claimed them as their Rights and Privileges, 
and as their Birth-right: And they did not enter 
into War with that King, (I mean King Febn) be- 
cauſe he would not grant them new Privileges, but 
becauſe he abuſed them of thoſe Rights to which 
they were entitled as well by the Common Law, 
as by the Grants of any former Kings. 

This excellent Law holds the ſiiſt place in our 
Statute Books; for though there were, no doubt, 
many Acts of Parliament lonz before this, yet they 
are not now extant: Tis called Magna Charta, or 
the Great Charter, not in reſpect of its Bulk, but 
in regard of the great Importance and Weight 
of the Matters therein contain'd ; it is allo ſtyled 
Charta Libertatum Regni, the Charter ot the Liber- 
ties of the Kingdom, and ur on great Reaſon (faith 
Coke in his Proem) is it ſo called from the Effect, 
Duia liberos facit, becauſe it makes and preſerves the 
People free. 

Though it run in the Style of the King as a 
Charter, yet (as my Lord Coke well oblerves on 
the 38th Chapter) it appears to have paſſed in Far- 
liament ; for there was thena Fifteenth granted to 
the King, by the Biſhops, Earls, Barons, Free- 

B 4 tenants 
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tenants and People; which could not be but in 
Parliament ; nor was it unuſual in thoſe times, to 
have Acts of Parliament in the Form of a Charter; 
as you may read inthe Prince's Cale, Co. Rep. L. 8. 
Likewiſe, though it be faid here, that the Kin 
hath given and granted theſe Liberties, yet they mul 
not be underſtood as meer Emanations of Royal 
Favour, or new Bounties granted, which the Peo- 
le could not juſtly challenge, or had not a 
Ripht unto before ; For the Lord Coke, at di- 
vers places, aſſerts, and all Lawyers know, that 
this Charter is, for the moſt part, only Declarato- 
ry of the principal Grounds of the Fundamental 
Laws and Liberties of England;. no new Freedom 
is hereby granted, but a Reſtitution of ſuch as 
lawfully they had before, and to free them of what 
had been uſurped and incroached upon them by any 
Power whatſoever : And therefore you may lee this 
Charter oſten mentions Su Jura, their Rights, and 
Libertates ſuas, their Liberties, which ſhews they 
had them before, and that the fame now were 
confirmed. | 
As tothe occaſion of this Charter, it muſt be no- 
ted, that our Anceſtors, the Saxons, had with a moſt 
equal Poiſe and Temperament, very wiſely con- 
triv'd their Government, and made excellent Pro- 
viſions for their Liberties, and to preſerve the Peo- 
ple from Oppreflion : And when William the Nor- 
man made himſelf Maſter of the Land, though he 
be commonly called the Conqueror, yet in truth 
he was not ſo; and I have known ſeveral Judges 
that would reprehend eny Gentleman at the Bar, 
that caſualiy gave him that Title; For though he 
killed Harold the Uſurper, and routed his Army, 
yet he pretended a Right to the Kingdom, and 
was admitted by Compact, and did take an Oath 
to obſet ve the Laws and Cuſtoms, 5 


But 
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But the Truth is, he did not perform that fo as he 
ought to have done; and his Succeſſors, Willians 
Rufus, King Stephen, Henry the Firſt, and Richard 
likewiſe, made frequent Incroachments upon the 
Liberties of their People, but eſpecially King Jobn 
made Uſe of ſo many illegal Devices to drain them 
of Money, that, wearied with intollerable Op- 
preſſions, they reſolved to oblige the King to grant 
them their Liberties, and to promiſe the ſame 
ſhould be obſerv'd, which King Fobn did in Run- 
ning-mead between Stains and Windſor, by two Char. 
ters, one called Charta Libertatum, The Charter of 
Liberties (the Form of which you may read in 
Math. Pars, Fol. 246. and is in effect, the ſame 


with this here recited) the other the Charter of the 


Foreſt, Copies of which he ſent into every County, 
"= the Sheriffs, &c. to ſee them ful. 
led. 

But by ill Counſel he quickly after began to vio- 
late them as much as ever, whereupon Diſturbances 
and great Miſeries aroſe, both to himſelf and the 
Realm. 

The Son and Succeſſor of this King Fobn was 


Hen the Third, who in thegth Year of his Reign, 


renewed and confirmed the ſaid Charters, but 
within two Years aſter cancelled them, by the 
pernicious Advice of his Favorites, and particu- 
larly Hubert de Burgh, whom he had made Lord 
Chief Juſtice ; one that in former times had been 
a great Lover of his Country, and a well-deſerving 
Patriot, as well as learned in the Laws; but now, 
to make this a Step to his Ambition (which ever 
rideth without Reins) perſwaded and humoured 
the King, that he might avoid the Charters of his 
Father King Fobn, by Dureſſe, and his own great 
Charter, and Charra de Foreſta alſo, for that he 
was within Age when he granted the fame ; 


whereupon the King, in the eleventh Year of his 


Reign, 


10 Elis Liberties. 
Reign, being then of full Age, got one of the great 
Charters, and of the Foreſt, into his Hands; and 

by the Counſel principally of this Hubert his Chief 
Juſtice, at a Council holden at Oxford, unjuſtly 
cancelled both the faid Charters, (notwithſtand- 
ing the ſaid Hubert de Burgh was the firſt Witnels of 
all the Temporal Lords to both the ſaid Charters) 
whereupon he became in high Favour with the 
King, inſomuch that he was ſoon after (wiz. the 
oth of December, in the thirteenth Year of that 
King) created (to the higheſt Dignity that in thoſe 
times a Subject had) to be an Earl, wiz. of Kent. 
But ſoon after (for Flatterers and Humoriſts have 
no ſure Foundation) he fell into the King's heavy 
Indignation, and aſter many fearful and miſerable 
Troubles, he was juſtly, and according to Law, 
ſentenc'd by his Peers in an open Parliament, and 
juſtly degraded of that Dignity which he unjuſt- 
ly had obtained by his Counſel, for Cancelling of 
Magna Charta, and Charta de Forefta. 


MAGNA CHART A, or the Great Charter 
made in the Ninth Year of King Henry the 
Third, and Confirmed by King Edward the Firſt, 
in the Eight and Twentieth Year of his Reign. 


Dward, by the Grace of God, King of England, 
Lord of Ireland, and Duke of Guyan : To all 
Arch-biſhops, Biſhops, &c. We have ſeen the great 
Charter of the Lord Henry, ſometimes King of Eng- 
_ our Father, of the Liberties of England, in theſe 
ords. 


Enry, by the Grace of God, King of England 
| Lord of Ireland, Duke of NC ende and 


Guyan, and Earl of Anjou; To all Archbiſhops, Bi. 
ſhops, Abbots, Priors, Earls, Barons, Sheriffs, Pro- 


v}ts, 


* mighty God, and 
> Propenntors and ee hy Kings 
Advancement of Holy Church, and Amendment of our 


Mau Charts. 11 
woſts, Officers, and to all Bailiffs, and othir our 
Faithful Subjects, which ſhall ſee this preſent Charter, © 
Greeting. Know you, that We, unto the Honour of Al. 

or the Salvation of rhe Souls of our 
of England, to the 


Realm, of our meer and free Mil, have Given and 
Granted to all Archbiſhops, Biſhops, Abbots, Priors, Earls, 
Barons, and to all Free-men of this our Realm, theſe Li- 
berties following, to be kept in our Kingdom of Eng. 
land for ever. 


- 
7 — ——— _ _ 2 3. . th i "i 
— a IE 
k 


CHAP. I 
A Confirmation of Liberties 


Irſt, We have granted to God, and by this our 
F preſent Charter, have confirm'd for us and 
our Heirs for ever, That the Church of England 
ſhall be free, and ſhall have her whole Rights and 
Liberties inviolable. (2.) We have granted alſo, 
and given to all the Free-men of our Realm, for us 
and our Heirs for ever, theſe Liberties under-writ- 
ten, to have and to hold to them and their Heirs 
for ever. | 
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CHAP. II 
' The Relief of the King's Tenant of full Age. 


FF any of our Earls or Barons, or any other 

which hold of Us in Chief by Knights Serwice, 

die, and at the time of his Death, his Heir be 

of full Age, and oweth to Us Relief, he ſhall 

ſave his Inheritance by the od Relief, that is to lay, 
t 
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the Heir or Heirs of an Earl, for a whole Earl- 
dom, by one hundred Pound: the Heir or Heirs 
of a Baron, for a whole Barony, by one hundred 
Marks : the Heir .or Heirs of a Knight, for one 
one whole Knight's Fee, on: hundred Shillings at 
the moſt. And he that hath leſs, ſhall give leſs, 
according to the old Cuſtom of Fees. | 


NOTES. 


Knight's Service was a Tenure introduced here by . 
liam call'd the Conqueror, who granted ſeveral Lands to 
his Subjects, to be held of him to do him Service in his 
Wars. 'Tis now taken away by the Statute, 12 Car. 2. cap. 
24. by which all ſuch Tenures are turned into Free So- 


e. 
When the Poſſeſſors of ſuch Lands died, it was call'd 
Hereditas caducs, (i. c.) it was falles to the King, or to o- 
ther chief Lord, to whom the Heir was to pay a Sum of 
Money, and then he was ſaid retevare Hereditatem caducam, 
out 5 his Hands; and the Money thus paid was call'd a 
Relief. ; 

The old Relief was always paid in Utenſils of War, as 
Horſes, Helmets, Shields, &c. but ſuch Tributes could not 
be exacted of the Engliſh immediately after the Conqueſt, 


for they were depriv'd of all manner of Arms by the 


Normans, and paid Money inſtead thereof; but by Magna 
Charts, the old Relief is reſtored. 


CHAP. III. 


The Wardſhip of an Heir within Age : 
The Heir a Knight. 


Ur if the Heir of any ſuch be within Age, his 
Lord not have the Ward of him, nor of his 
Land, before that he hath taken of him Homage. 
(2) And after that ſuch an Heir hath been in Ward 


(when he is come to full Age) that is to ſay, to the 
- | e 


= a Knight, yet nevertheleſs his Land ſhall remain in 


Magna Chartx. e 
Age of one and twenty Years, he ſhall have his 
n 


ritance without Relief, and without Fine; ſo 
that if ſuch an Heir, being within Age, be made 


keeping of his Lord unto the Term aforeſaid. 


_— 


CHAT; 
No Waſte ſhall be made by a Guardian in Ward: Landi. 


HE Keeper of the Land of ſuch an Heir be- 
ing within Age, ſhallnot take of the Lands of . 
the Heir but reaſonable Iſſues, reaſonable Cuſtoms, 
and reaſonable Services ; and that without De- 
ſtruction and Waſte of his Men and Goods. And 
it we commit the Cuſtody of any ſuch Land to 
the Sheriff, or to any other, which is anſwer. 
able unto us for the Iſſues of the ſame Land, and 
he make Deſtruction or Waſte of thoſe things 
which he hath in Cuſtody, we will take of 
him Amends and Recompence therefore. (3.) 
And the Land ſhall be committed to two lawſul and 
diſcreet Men of that Fee, which ſhall anſwer un- 
to Us for che Iſſues of the fame Land, or unto him 
whom we will aſſign. (4.) And if we give or fell to 
any Man the Cuſtody of any ſuch Land, and he 
therein do make Deſtruction or Waſte, be ſhall loſe 
the ſame Cuſtody. And it ſhall be aſſigned to 
ewo lawful and diſcreet Men of that Fee, which 
alſo in like manner ſhall be anſwerable to Us, as a. 
fore is ſaid. | 
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CHAP. . 
Guardians ſbal waintain the Inheritance 


and of Bijuopricks. 


T HE Keeper, ſolong as he hath the Cuſtody 
of the Land of ſuch an Heir, ſhall keep up 
the Houſes, Parks, Warrens, Ponds, Mills, and 
other things pertaining to the ſame Land, with the 


' Hives of the ſaid Land: And he ſhall deliver to 
the Heir, when he cometh to his full Age, all his 


Land, ſtored with Ploughs and all other things, at 
the leaſt, as he receiv'd it. All theſe things ſhall 
be obſerved in the Cuſtody of the Archbiſho- 
pricks, Biſhopricks, Abbies, Priories, Churches 
and Dignities vacant, which appertain to Us : Ex- 
cept this, that ſuch Cuſtody ſhall not be ſold. 
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C HAP. Vl. 


Heirs ſhall be married without Diſparagement. 


H EIRS ſhall be married without Diſparage- 
II ment. | 


NOTES. 


Where any Man died, holding Lands in Knight's Service, 


having an Heir an Infant, ſuch Infant was to be in Ward 
of the King, or other Chicf Lord, of whom the Lands 
were held; and he was to take care of the Marriage, ſo 
that it might be ſuitable to the Degree and Quality of the 
Infant, and that he or ſhe might not be Diſparoged by it. 


CHAP. 


of their Wards, © 
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4 Widow ſhall 
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CHAP. vll. 


bave her Marriage Inheritance, 1 
Quarentine, The King s Widow. Span ho 


Widow, after the Death of her Husband, in- 
continent, and without any Difficulty, thall 
have her Marriage, and Inheritance. (2.) And 
ſhall give nothing for her Dower, her Marriage, 
or her Inheritance, which her Husband an 
ſhe held the day of the Death of her Husband. 
(3.) And tHe ſhall carry in the chief Houſe of her 
* the by forty days after the Death of her 
Husband, within which days her Dower ſhall 
be aſſigned her, (if it were not aſſigned her be- 
fore) or that the Houſe be a Caſtle. (4.) And if 
ihe __ from the Caſtle, then a competent 
Houſe {hall be forthwith provided for her, in the 
which ſhe may hone(tly dwell, until her Dower be 
to her aſſigned, as it is afore ſaid; And ſhe ſhall 
have in the mean time her reaſonable Eſtovers of the 
Common. (5.) And for her Dower ſhall be aſſigned 
unto her the third part of all the Lands of her Huſ- 
band, which were his during Coverture, except 
ſhe were endowed of leſs at the Church door. (6. 
No Widow ſhall be diſtrained to marry her ſelf : 
Nevertheleſs ſhe ſhall find Surety, that ſhe ſhall 
not marry without our Licenſe and Aſſent (if ſhe 
hold of Us) nor without the Aſſent of the Lord, if 
ſhe hold of another. 


NOTES. 


A Widow ſhall have her Marriage, that is, the Goods 
which ſhe brought to her Husband in Marriage, and _ 
Wi 
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wiſe her Dower, (i. e.) that portion of Lands or Tenements, 


which were ſettled on her by her Husband: And ſhe had a 
ſpecial Privilege to ſtay in the chicf Houſe for forty 


ys, which is call'd a Quarentine, unleſs ſuch Houſe was 


a Caſtle: And the Reaſon of this Exception was, be- 
cauſe there were ſeveral Caſtles then in Englend, which 


were built for the Defence of the Kingdom, of which the _ 


Widow could not be endowed, neither could ſhe con- 
tinue in them after the Death of her Husband, as not be- 
ing a proper Perſon to engage in 'any warlike Enterpriſe, 
— therefore the next Heir male was to have the Caſtle; 
and the Widow another Houſe, and Eftovers, that is Fuel 
to burn there, till her Dower was aſſigned to her by the 


Heir. 
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C HAP. VIII. 
How Sureties ſhall be charged ro the King. 


E, or our Bailiffs, ſhall not ſeize any Land 
or Rents for any Debt, as long as the per- 
ſonal Goods and Chattels of the Debtor do ſuffice 
to pay the Debt, and the Debtor himſelf be ready 
to ſatisfie therefore. (2.) Neither ſhall the Pledges 
of the Debtor be diſtrained, as long as the princi- 

Debtor is ſufficient for the Payment of the 

bt. (3.) And if the principal Debtor fail in 
the payment of the Debt, having nothing where- 
with to pay, or will not pay where he is able, the 


_ Pledges ſhall anſwer for the Debt. (4.) And if they 
will, they ſhall have the Lands and Rents of the 


Debtor until they be ſatisfied of that which they be. 
fore paid for him, except that the Debtor can ſhew 
himſelf to be acquitted againſt the ſaid Sureties. 


1 CHAP. 
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d a 

was. | 4 CHAP. IX 

ich 4 The Liberties of London, and other Cities and Towns 
the confirmed. 

On- . 

= | HE City of London ſhall have all the old Li- 
= i berties and Cuſtoms which it hath been uſed 
uel to have. Moreover, we Will and Grant, that all 


the other Cities and Boroughs, Towns, and the Ba- 
rons of the Five Ports, 2 all other Ports, ſhall 
have all their Liberties and free Cuſtoms. 


CHAP. X. 

nd None ſhal diſtrain for more Service than us due, 
er- O Man ſhall be diſtrained to do more Ser- 
10 vice for a Knight's Fee, nor for any Free- 
dy old, than therefore is due. | 
ges F | 
fy es as oy 

4 CHAP. XI. 
he Common Pleas ſhall not follow the King Court. 
ey - Car Pleas ſhall not follow our Court, but 
* ſhall be holden in ſome Place certain. 
S 0 
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C HAP. XII. 


There, and before whom Aſſixes ſhall be taken. 
Adjournment for Difficulty. 


MN Sſizes of Novel Diſſeifin and of Mortdanceſtor, 


ſhall not be taken but in the Shires, and af- 
ter this manner; If we be out of this Realm, our 
Chief Juſticers ſhall ſend out Juſticers through 
every County once in the Year : Which, with the 
Knights of the Shire, ſhall take the ſaid Aſſizes in 
thoſe Counties: (2.) And thoſe things that at the 
coming of our aforeſaid Juſticers, being ſent to take 
thoſe Aſſizes in the Counties, cannot be determined, 
ſhall be ended by them in ſome other place in their 
Circuit. (3.) And thoſe things which for difficul. 
ty of ſome Articles cannot be determined by them, 
ſhall be referred to our Juſticers of the Bench, and 
there ſhall be ended. 


— 


CHAP. XIII. 
Aſſizes of Darrein Preſent ment. 


Sſizes of Darrein Preſentment ſhall be always 
taken before our Juſticers of the Bench, and 
there ſhall be determined. 


Notes on the Twelfth and Thirteenth C H AP. 


An Aſſize of Novel Diſſeiſin is a real Action brought by a 
Tenant in Fee- ſimple, or in Fee-tail, or for Life, for Lands 
of which he was lately diſſeiſed. 


Aſſize of Mordanceſtor is another real action, brought 


by the Heir, where his Anceſtor died ſeiſed of Lands, 


and after his Death a Stranger enters and poſſeſſes it. 
Aſſize 


by a 
ands 


ught 
ands, 


ſſize 


ue C14 15 
Aſſize of Darrein Preſentment lies where my Anceſtor 
"reſented to a Church, and upon the next Avoidance a 
tranger preſents to the ſame Church, and ſo diſturbs me 
in my Right of Preſentation. MS, \ 
Theſe Actions are now diſuſed, and Ejecments and 
SQuare impedits, ſubſtituted in their Room: . Thoſe Aſſines 
were inſtituted by H. 2. in the place of Duels, which 
were formerly uſed in doubtful Caſes to decide Titles. 
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CHAP. XIV. 
How Aden of all ſorts ſhall be amerced, and by whom: 


Freeman ſhall not be amerced for a ſmall 
Fault, but after the Mannet of the Fault. 
And for a great Fault, after the Greatneſs thereof, 
ſaving to him his Contenement. (2.) Anda Mer- 
chant likewiſe, ſaving to him his Merchandize. 
(3) And 2 1 Villain than ours ſhall be likewiſe 
amerced, faving his Wainage, if he fall into our 
Mercy. (4.) And none of the ſaid Amerciaments 
ſhall be aſſeſſed, but by the Oath of honeſt and 
lawful Men of the Vicinage. (5.) Earls and Ba- 
rohs ſhall not be amerced, but by their Peers, 
aſter the Manner of their Offence. (6.) No 
Man of the Church ſhall be amerced after the 
Quantity of his Spiritual Benefice, but aſter his Lay 
Tenement, and after the Quantity of his Offence. 


Notes on the Fourteenth C HAP. 


An Amerciament is a Penalty aſſeſſed by thoſe in equal 
Degree with the Offender, (i. e.) per pares, for which he 
puts himſelf upon the Mercy of the King, or Chief Lord; 
and tis uſually for a ſmall Fault: But if 'tis for a great 
Crime, the Penalty muſt be the greater, but yet with a 
Caving of the Coxtenement of the Criminal, by which Word 
ſome are of Opinion, that the Credit or Reputation which 
the Man hath, by reaſon of * is intended ; but _ 
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can never be the meaning of it in this place, but rather 
that which is neceſſary for his Support, according to his 
Condition or State of Life; ſo that tho' he might be 
amerced, yet ſomething muſt be left for his Support; there- 
fore the Husbandman was to have his Wainage, (i. e.) his 
Wain, Plough and Utenſils of Husbandry, that he might 
till the Land: The Sheriff did uſually by his Officers ſeiſe 
the Eſtates of thoſe who were in Debt, and diſpoſed the 
ſame to the payment of their Debts, what remained was 
for the Advancement of the Wife and Children, and if 
there were no ſuch, then to the next of Kin, and this is 
proved by the cloſe Roll 7 H. 3. Roz. 16. (viz.) Bona intiſta- 
rerum capi ſolebant in manu noſtras, &c. 

But Mr. Selden, who had ſeen that Record, gives us an- 
other account of it, (viz.) that it was Cuſtomary in thoſe 
days for the Sheriff or other Officer to ſeiſe the Goods of 
the Kings Tenants who died indebted to him, in order, 
in the firſt place to diſcharge that Debt, and that one 
Fitz, Dun was indebted to the King, and his Goods ſeiſed af- 
ter his Death, and that the Debt being paid, the King 
wrote to the Sheriff of Lincoln to deliver all the Goods in 
manu noſtras Capta, to the Prior of. Lockton, and other Ex- 
ecutors, ad faciend. Teſt amentum. 
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CHAP. XV. 
There ſhall be but one Meaſure throug hout the Realm. 


ON E Meaſure of Wine ſhall be through our 
Reaim, and one Meaſure of Ale, and Mea- 
{ure of Corn, that is to ſay, the Quarter of London. 
(2.) And one breadth of died Cloath, Ruſſets, and 
Haberjects, that is to ſay, two Yards within the 
Liſts. (3.) And it ſhall be of Weights as ic is of 
Meaſures. 


Notes on the Fifteenth C HAP. 


Theſe Haberje#s were Cloaths made of Wool of a mix d 
or medley Colour, and commonly worn by the meaner 


Sort of People. 
2 e G H A P. 
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CHAP. XVI 

Making of Bridges and Banks: 
O Town nor Freeman ſhall be diſtrained to 
make Bridges nor Banks, but ſuch as of old 


[ ime, and of Right have accuſtomed to make them 
in the time of King Henry our Grandfather. 


— 
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C H AP. XVIL 


Defending of Banks. 


O Banks ſhall be defended from henceforth, 

but ſuch as were in defence in the Time 

of King Henry our Grandfather, by the fame 

places, and the ſame bounds as they were wont to 
be in his time. 


— 


— 


C HAP. XVIII 


— 


Holding Pleas of the Crown. 


O Sheriff, Conſtable, Eſcheator, Coroner, 
nor any other our Bailiffs ſhall hold Pleas 


of our Crown. 


C 3 CHAP. 
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| C HAP. XIX. 
The King's Debtor dying, the Ring ſhall be firſt paid. 


F any that holdeth of Us Lay-fee do die, and 
our Sheriff or Bailiff do ſhew our Letters Pa- 
tents of our Summons for Debt, which the Dead 
Man did owe to us: It ſhall be lawful to our Sheriff 
or Bailiff, to attach and inroll all the Goods and 
Chattels of the Dead, being found in the ſaid Fee, 
to the value of the ſame Debt, by the Sight and 
Teſtimony of lawful Men; So that nothing thereof 
be taken away, until we be clearly paid off the 
Debt. (2.) And the Reſidue ſhall remain to the 
Executors, to perform the Teſtament of the Dead. 
C3.) And if nothing be owing to Us, all the 
Chattels ſhall go to the uſe of the Dead (ſaving 
to his Wite and Children the reaſonable parts.) 


Notes on the Nineteenth C H AP. 


My Lord Coke tells us in Henſtos's Caſe, 9 Rep 38. that the 
King who is parens patriæ, was wont by his Officers to ſeiſe 
the Goods of the Inteſtate, to the.End they might be pre- 
ſerved and diſpoſed of for the Burial of the Deceaſed, for 
the Payment of his Debts, for the Advancement of his 


Wife and Children, if he had any; and if none, for thoſe 
of his Blood. | 


CHAP. XX. 
Purveyance for @ Caſtle. 


\ TO Conſtable, nor his Bailiff ſhall take Corn or 
other Chattels of any Man, if the Man be 

not of the Town where the Caſtle is, but he ſhall 
forthwith pay for the ſame, unleſs that the Will of 
the Seller was to reſpite the payment. (2.) And 
if he be of the ſame Town, the Price ſhall be paid 
unto him within forty days. CHAP, 


— 
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CHAP. XXI. 
Doing of Caſtle Ward. 


O Conſtable ſhall diſtrain any Knight for to 
ive Money for keeping of his Caſtle, if he 
himſelf will do it in his proper Perſon, or cauſe ic 
to be done by another ſufficient Man, if he may 
not do it himſelf for a reaſonable cauſe. (2.) And 
if we do lead or ſend him in an Army, he ſhall be 
free from Caſtle ward for the time that he ſhall be 
with Us in Fee in our Hoſt, for the wlüch he hath 
done Service in the Wars. (i. e.) He ſhall pay no- 
thing towards the Maintenance of thole who 
watch and ward in the Caſtle. 


— . 


— 2— 


CHAP. XXI. 
Taking of Horſes, Carts, and Woods, 


TO Sheriff nor Bayliff of ours, nor any other, 
ſhall take the Horſes or: Carts of any Man 
to make Carriage, except he pay the old price li- 
mited, that is to ſay, for Carriage with two Horſes, 
1d. a day. (2.) No demeſne Cart of any ſpiritual 
Perſon or Knight, or any Lord, ſhall be taken by 
our Bailiffs. (3.) Nor we, nor our Bailiffs, not 
any other ſhall cake any Man's Wood for our 
Caſtle, or other our Neceſlaries to be done, but by 
the Licenſe of him whoſe the Wood is. 


84 . CHAP. 
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C HAP. XXIII. 


How long Felons Lands ſhall be bolden by the King. 


E will not hold the Lands of them that be 

convict of Felony but one Year and one 
Day, and then thoſe Lands ſhall be delivered to 
the Lords of the Fee. 


Notes on the Tbirteentb C H A P. 


*Tis the King's Prerogative to have the Profits of the 
Lands and Tehements for a Year and a Day, of thoſe who 


were attainted of Treaſon or Felony, whoſoever is Lord of 


the Manor of whom ſuch Lands are held ; and not only ſo, 
but at the Expiration of that Time he might commit what 
Waſte he would, by deſtroying the Houſes, rooting up the 
Woods, and Ploughing the Gardens, Paſture and Meadows, 
except the Lord of the Fee would agree with him to re- 
deem the Waſte which might be done. 


CH AP. XXIV. 
In what place Wears (ball be put down. 


L L Wears from henceforth ſhall be utterly 
put down by Thames and Medway, and 
through all England, but only by the Sea-coafts, 


CHAP, XXV. 
In what caſe a Præcipe in Capite, « not grantable. 


"F- HE Writ that is called Præcipe in Capite, ſhall 
be from henceforth granted to no Perſon of 
any Free-hold, whereby any Free-man may loſe 


his Court. 
| | NOTES. 


— — 
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NOTES. 


This Precipe in capite was a Writ iſſuing out of the 
Court of Chancery, for a Tenant holding any Manors of 
the King in chief, as of his Crown, and not of him as of 
any Honour or Caſtles, c. "Tis now quite out of Uſe. 


CHAP. XXVL 
Inquiſition of Life and Member, 


n 


Nis from henceforth ſhall be given for a 


Writ of Inquiſition, nor taken for him that 


prayeth Inquiſition of Life or of Member, but it 


ſhall be granted freely, and not denied. 


„ — 


— — 


CH AP. XXVIL 


Tenure of the King, in Socage, and of © another by 
Knights Service. Petit Serjeanty. 


F any do hold of Us by Fee-farm, or by So- 

cage, or Burgage, and he holdeth Lands of a- 
nother by Knights Service, we will not have the 
Cuſtody of his Heir, nor of his Land, which is 
holden of the Fee of another, by reaſon of that 
Fee-farm, Socage, or Burgage. (2.) Neither will 
we have the Cuſtody of ſuch Fee-farm, or Socage, 
or Burgage, except Knights Service be due unto 
Us out of the ſame Fee-farm. (3.) We will not 
have the Cuſtody of the Heir, or of any Land, by 
occaſion of any Petit Serjeanty that any Man 
holdeth of us by Service, to pay a Knife, an Ar- 
row, or the like. Thele Tenures are all now taken 
away, by the Statute, 12 Car. 2, 


CHAP, 
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C HAP. XXVIIL 


Mager ef Law ſpall not be without Witneſs. 


O Bailiff, from henceforth, ſhall put any Man 

to his open Law, nor to an Oath, upon his 

own bare ſaying, without faithful Witneſſes brought 
in for the ſame, 


ne 


Ci 
CH AP. XXIX. c 
None *ſhall be condemned without Trial: Fuſtice fhall i 


not be ſold or deferred. 


C 
O Freeman ſhall be taken or impriſoned, or et 
diſſeiſed of his Freehold, or Liberties, or X 
I 


iree Cuſtoms, or be outlawed, or exiled, or any 
otherwile deſtroyed, nor will we paſs upon 
him, nor condemn him, but by lawiul Judgment 
of his Peers, or by the Law of the Land. We 
will fell to no Man, we will not deny or defer to 
any Man, either Juſtice or Right. 


NOTE S. 


No Freeman ſhall be taken, &c. Theſe Words deſerve to 
be written in Letters of Gold, and I have often wondred 
that they are not inſcribed in Capitals, in all our Courts of 
Judicature, Town-halls, and moſt Publick Edifices ; they be- 
ing ſo eſſential to our Engliſh Freedom and Liberties, and 
becauſe my Lord Coke in the ſecond Part of bis Inſtitutes, has 
many excellent Obſervations on this Chapter: I ſhall re- 
cite his very Words. | 

NF. This Chapter containeth nine ſeveral Branches. 

(J.) That 2 Freeman (hall be taken, or impriſoned, but by 
the Law of the Land, (i. e.] by the Common Law, or by the 
3 Statute 


© WY ROW 
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Statute Law; for the Liberty of a Man's Perſon is more 
dear to him than any Thing, and therefore if he be 
wronged in that Liberty, tis very reaſonable he ſhould be 
relieved. 

(2.) No Man ſbal be difſeiſed, (i.e) put out of Seiſin, or 
be difpoſſeſſed of his Freehold, (i. e.) of his Lands or Te- 
nements, or Livelihood, or of his Liberties, or Free. 
Cuſtoms, which belong to him as his Birth-right, unleſs 
it be by Lawful Judgment (i. e.) by a Verdict of his Equals, 
or Men of his own Condition, or by the Law of the Land, 
(i. e.) to ſpeak once for all, by the due Courſe and Pro- 
ceſs of Law, 

(.) No Man ſhall be outlawed, (i. e.) deprived of the Be- 
nefir of the Law, unleſs he is outlawed according to the 
Courſe of the Law of the Land. i 

(4.) No Man ſball be exiled, (i. e.) baniſhed out of his 
Country, unleſs it by the ſame Law. 

(S.) No Man ſhall in any ſort be deſtroyed, unleſs it be by 
the Verdict of his Equals, Cc. | 

(6.) No Man ſhall be Condemned at this King's Suit, in the 
Court of King's Bench, for ſo ate the Words, (nec ſuprs 
eum ibimus) to be underſtood ; nor before any other Com- 


miſſioner or Judge whatſoever, and that is implied by rhe ©. 
Words nec ſupra eum mittemus, but by the Judgment of his 


Peers or Equals, or according to the Law of the Land. 
7. Ve ſhall ſell to no Man Juſtice or Right. 
8. We ſhall deny to xo Man Juſtice or Right, 
9. We ſball defer to no Man Juſtice or Right, 


Each of theſe Branches we ſhall briefly explain. 


1. No Man ſhall be taken, &c. (i- e) reſtrained of his Li- 
berty, by Petition, or Suggeſtion to the King or Council, 
unleſs it be by Indittment or Preſcntment, of good 
and lawful Men, living near the Place where ſuch Deeds 


were done. 


2. No Man ſhall be diſſei ſed, &c. Hereby is intended, that 
Lands, Tenements, Goods and Chattels, ſhall not be ſei- 


Zed into the King's Hands, contrary to this great Charter, 


and the Law of the Land; nor any Man ſhall be diſſciſed 
of his Lands or Tenements, or diſpoſſeſſed of his Goods or 
Chattels, contrary to the Law of the Land. 

A Cuſtom was alledged in the Town of C. that if the 
Tenant ceaſe by two Years, that the Lord ſhould enter in- 
to the Freehold of the Tenant, and hold the ſame un- 


til 
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till he were ſatisfied of the Arrearages : It was adjudged 
* a Cuſtem againſt the Law of the Land, to enter into a 
Man's Freehold in that caſe, without Action or Anſwer. 

King Henry VI. granted to the Corporation of Dyers 
within Lenden, power to ſearch, &c. And if they found 
any Cloth died with Log-wood, that the Cloth ſhould be 
Forfeit: And it was adjudged, that this Charter con- 
cerning the Forfeiture, was againſt the Law of the Land 
and this Statute ; for no Forfeiture can grow by Letters 
Patents. 

No Man ought to be put from his Livelihood without 
Anſwer, 

3. No Man outlawed, that is, barred to have the Benefit of 
the Law. And note, to this Word Outlawed, theſe Words 
Unleſs 1 the Law of the Land, do refer, {Of his Liberties.] 
This Word hath three Significations : | 

1. As it hath been ſaid, it ſignifieth the Laws of the 
Realm, in which reſpe& this Charter is called Charts Li- 
bertatum, as aforeſaid. ; 

2, It ſigniſieth the Freedom the Subjects of England 
have. For Example, The Company of Merchant-Taylors of 
England, having power, by their Charter, to make Ordi- 
nances, made an Ordinance, that every Brother of the 
. ſame Society, ſhould put the one half of his Cloths to 
be dreſſed by ſome Cloth. MWorlers Free of the ſame Com- 
pany, upon pain to Forfeit 10 s. Tc. And it was adjudg- 
ed, that this Ordinance was againſt Law, becauſe it was 
againſt the Liberty of the Subject, for every Subject hath 
freedom to put his Cloths to be dreſſed by whom he will, 
& fic de ſimilibus. And fo it is, if ſuch or the like Grant 
had been made by his Letters Patents. 

3. Liberties ſignifie the Franchiſes and Priveleges which 
the Subjects have of the Gift of the King, as the Goods 
and Chatrels of Felons, Outlaws and the like; or which 
the Subject claims by Preſcription, as Wreck, Waif, Stray, 
and the like. | 

So. likewiſe, and for the ſame reaſon, if a Grant be 
made to any Man, to have the ſole making of Cards, or 
the ſole dealing with any other Trade, that Grant is againſt 
the Liberty and Freedom of the Subject, that before did 
or lawfully might have uſed that Trade, and conſequently 
againſt this great Charter. | 
Generally all Monopolies are againſt this great Charter, be- 
cauſe they are againſt the Liberty and Freedom of the Sub- 
jeQ, and againſt the Law of the Land. | 


4. No 
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4. No Man exiled, that is, Baniſh'd, or forced to depart 


or ſtay out of England without his conſent. By the Law of 


the Land, no Man can be Exiled or Baniſhed out of his 
Native Country, but either by Authority of Parliament, 

or in Caſe of Abjuration for Felony by the Common Law : 

And ſo when our Books, or any Record, ſpeak of Exile, 

or Baniſhment, other than in caſe of Abjuration, it is to 

be intended to be done by Authority of Parliament, as 

Belknap and other Judges, Ec. baniſhed into #eland, in the 

Reign of Richard the II. 

This is a Beneficial Law, and is conſtrued benignly ; 
and therefore the King cannot ſend any Subje& of Eng- 
land againſt his Will, to ſerve him out of. this Realm, for 
that thould be an Exile, and he ſhould perdere Patriam : 
No, he cannot be ſent againſt his Will into Ireland, to ſerve 
the King or his Deputy there, becauſe it is our of the 
Realm of England : For if the King might ſend him our 
of his Realm to any Place, then under pretence of Ser- 
vice, as Ambaſlador or the like, he might ſend him unto 
the fartheſt part of the World, which being an Exile, is 
prohibited by this Act. 

5. No Man deſtreyed, that is, fore-judged of Life or Limb, 
or put to Torture, or Death, every Oppreſſion againſt 
Law, by colour of any uſurped Authority, is a kind of 
Deſtruction. And the Words Aliquo modo (any otheewiſe) 
are added to this Verb deſtroyed, and to no other Verb in 
this Chapter, and therefore all things, by any manner of 
means, tending to Deſtruction, are prohibited; as if a 
Man be accuſed or indicted of Treaſon or Felony, his 
Lands or Goods cannot be granted to any®no not ſo much 
as by Promiſe, nor any of his Lands or Goods ſeized into 
the King's Hands before he is attainted ; for when a Sub. 
ject obtaineth a Promiſe of the Forfeiture, many times un- 
due Means, and more violent Proſecution is uſed for pri- 
vate Lucre, tending to Deſtruction, than the quiet and 
juſt Proceeding of the Law would permit, and the Party 
ought to live of his own until Attainder. 

6. By lawful Judgment of his Peers, that is, by Equals, 
Men of his own Rank and Condition. The general Divi- 
ſion of Perſons, by the Law of England, is either one that 
in Noble, and in reſpe& of his Nobility of the Lords Houſe 
of Parliment, or ene of the Commons, and in reſpe& thereof, 
of the Houſe of Commons in Parliament. And as there 
be divers degrees in Nobility, as Dukes, Marqueſſes, Earls, 
Viſcounts and Barons, and yet all of them are compre- 
hended under this Word Peers, and are Peers of the Realm: 


So 
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So of the Commons, there be Knights, Eſquires, Gentle» 
men, Citizens and Yeomen, and yet all of them Commons 
of the Realm. And as every of the Nobles is one a Peer 


to another, though he be of a ſeveral Oe; ſo it is of ht 
the Commons, and as it hath been ſaid of Men, ſo doth it do 
hold of Noble Women, either by Birth or Marriage. * 
And foraſmuch, as this Judgment by Peers is called to 
lawful, it ſhews the Antiquity of this manner of Trial: of 
it was the ancient, accuſtomed, legal Courſe, long before St 
this Charter. 3 — 
Or by the Law of the Land, that is, by due Proceſs of 
Law, for ſo the Words are expreſly expounded by the Sta- th 
tute of 37 Edw. 3. c. 8. And theſe Words are ſpecially to all 
be referred to thoſe forgoing, to whom they relate. As Gy 
none ſhall be condemned without a lawful Trial by his * 
Peers, ſo none ſhall be taken, impriſoned, or put out of 1 
his Frechold, without due Proceſs of the Law, that is, Ct 
by the ladictment or Preſentment of good and lawful In 
Men of the Place, in due manner, or by Writ original of 8 
the Common Law. : ch 
Now, ſeeing that no Man can be taken, arreſted, at- an 
tached, or impriſoned, but by due Proceſs of Law, and * 
according to the Law of the Land, theſe Concluſions here- c 
upon do follow. 5 
1. That the Perſon or Perſons who commit any, muſt vg 
have lawful Authority. 
2. It is neceſſary that the Warrant, or Mittimus, be law- h 
ful, and that muſt be in Weritting under his Hand and li 
cal. | 
3. The Cauſe guſt be contained in the Warrant, as for l 
Treaſon, Felony, c. Suſpicion of Treaſon, or Felony, * 
or the like particular Crime; for if it do nat thus ſpecify f 
the Cauſe, if the Priſoner bring his Habeas Corpus, he muſt : 
be diſcharged, becauſe no Crime appears on the Return; 8 
nor is it in ſuch Caſe, any Offence at all, if the Priſoner { 
make his Eſcape ; whereas if the Mittimus contain the { 
Cauſe, the Eſcape would reſpe&ively be Treaſon or Fe. + j 
lony, though in Truth he were not guilty of the firſt Of : 
fence. And this mentioning the Cauſe, is agreeable to i 
Scripture, 44 5. 8 : 
4. The Warrant or Mittimus, containing a lawful Cauſe, | 
ought to have a lawful Concluſion, Cc. and him ſafely to 
keep until he be delivered by Law, &c, and not until the ; 
Party committing ſhall farther order. 7 
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If any Man, by colour of Authority where he hath not 
any in that particular caſe, ſhall preſume to arreſt or im* 
priſon any Man, or cauſe him to be arreſted or impriſoned, 
this is againſt this Act, and it is moſt hateful, when it is 
done by countenance of Juſtice, King Edward VI. did 
incorporate the Town of St. Albans, and granted to them 
to make Ordinances, Cc. they made a By-Law upon pain 
of impriſonment, and it was adjudged to be againſt this 
Statute of Magna Charts ; ſo it had been, if ſuch an Ordi- 
nance had been contained in the Patent it ſelf. 

We will ſell to no Man, deny to no man, &c, This is ſpoken in 
the Perſon of the King, who in Judgment of the Law, in 
all his Courts of Juſtice, is preſent: And therefore every 
Subject of this Realm, for Injury done to him, in Perſon, 
Lands or Goods, by any other Subject, Eccleſiaſtical or 
Temporal, whatever he be, may take his Remedy by the 
Courſe of the Law, and have Juſtice and Right for the 
Injury done him, freely, without Sale; fully, without 
denial ; and ſpeedily without delay; for Juſtice muſt have 
three Qualities, it muſt be Libera, free; for nothing is 
more odious than Juſtice ſet to ſale : Plena, full, for Juſtice 
ought not to limp, or be granted by piece-meal : And 
Celeris, ſpeedy : Quia Dilatio eft quedam negatio, Delay is 
a kind of denial: and when all theſe meet, it is both Juſtice 
and Right. 

We will not deny nor delay any Man, &c. Theſe Words 

have been excellently expounded by latter Acts of Par- 
liament, that by no means common Right, or common 
Law, ſhould be diſturbed or delayed; no, though it be 
commanded under the Great Seal, or Privy Seal, Order, 
Writ, Letters, Meſſage, or Commandment whatſoever, 
from the King, or any other ; and that the Juſtices ſhall pro- 
ceed, as if no ſuch Writs, Letters, Order, Meſſage, or 
other Commandment were come to them : All our Judges 
ſwear to this; for tis part of their Oaths; ſo chat if any 
ſhall be found wreſting the Law, to ſerve a Court-rurn, 
whey are Perjur'd as well as Unjuſt. The Common Laws 
of the Realm ſhould by no means be delayed, for the Law 
is the ſureſt Sanctuary that a Man can take, and the ſtrong- 
eſt Fortreſs to protec the weakeſt of all; Lex eſt tutiſims 
Caſſis, the Law is a moſt ſafe Head-piece, and ſub Clypeo le- 
gis Nemo decipitur, no Man is deceived whilſt the Law is his 
Buckler : But the King may ſtay his own Suit, as a Capiæ 
pre fine, for the King may reſpite his Fine, and the like. 


All 
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2 ProteQions that are not legal, which appear not 
in the Regiſter, nor warranted in our Books, are expreſly 
againſt this Branch, nulli differemus, we will not delay any 
Man: As a Protection under the Great Seal, granted to a- 
ny Man, directed to the Sheriffs, &. and commanding 
them that they ſhall not arreſt him, during a certain time, 
at any other Man's Suit, which hath Words in it, By our 
Prerogative, which we will not have diſputed: Vet ſuch Pro- 
tections have been argued by the Judges, according to their 
Oath and Duty, and adjudged to be void. As Mich. Is 
H. 7. Rot. 124. a Protection granted to Holmes a Vintner of 
Londen, his Factors, Servants and Deputies, & c. Reſolved 
to be againſt Law, Paſch. 7 H. 8. Rot. 66. ſuch a ProteQi- 
on diſallowed, and the Sheriff amerced for not executin 
the Writ, Mich. 13 and 14 Eliz. in Hitchceck's Caſe, — 
many other of latter time: And there is a notable Re- 
cord of ancient Time, in 22 E. 1. John de Marſhal's Caſe ; 


Non pertinet ad Vicecomitem de protect ione Regis judicare, imo 


ad Curiam. 

Juſtice or Right, We ſhall not ſell, deny or delay, Juſtice 
or Right ; neither the end, which is Juſtice, nor the mean 
whereby we may attain to the end, and that is the Law : 
Right is taken here for Law, in the ſame Senſe that Juſtice 
often is ſo called. 1. Becauſe it is the right Line, where- 
by Juſtice diſtributive is guided and directed; and there- 
fore all Commiſſioners of Oyer and Terminer, of Goal -deli- 
very, of the Peace, &. have this Clanſe, Facturi quod ad 
Juſtitiam pertinet, ſecundum Legem 15 Conſuetudinem Angliz ; 
that is, to do Juſtice and Righr, according to the Rule of 
the Law and Cuſtom of England: And that which is call- 
ed Common Right, in 2 E. 3. is called Common Law in 
14. E. 3. Ce. and in this Senſe it is taken, where it is 
ſaid, Ita quod ſtat Rectus in Curia, id eſt, Legi in Curia. 

2. The Law is called Rectum, becauſe it diſcovereth that 
which is crooked or wrong ; for as Right ſignifieth Law, 
ſo crooked or wrong fignifieth Injuries; and MIjuris eff 
contra jus, Injury is againit Right: Refs Lines eft index ſui 
& obliqui, a right Line is both declaratory of it ſelf and the 
oblique. Hereby the crooked Cord of that which is called 
Diſcretion, appeareth to be unlawful, unleſs you take it as 
it ought to be, Diſcretio eſt diſcernere per Legem, quid fit Juſium, 
Diſcretion is to diſcern by the Law what is Juſt. 


3 It 
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3. It is called Right, becauſe it is the beſt Birth right 
the Subject hath ; for thereby his Goods, Lands. Wife and 
and Children, his Body, Life, Honour and Eſtimation, 
are protected from Injury and Wrong: Major Hereditas ve- 
wit unicuique noſtrum a Jure & Legibus, quam a Parentilus: A 

reater Inheritance deſcends to us from the Laws, than 
rom our Progenitors. ; 

Thus far the very words of that Oracle of our Law, the 
Sage and Learned Coke, which ſo fully and excellently ex- 
plains this incompatable Law, that it will be ſuperfluous 
to add any thing farther on this Chapter. 


* I RY — ( — 


— — 


CHAP. XXX, 


Merchants, Strangers, coming into this Realm ſhall bs 
well uſed. 


AY Merchants (if they were hot openly pro- 
hibited before) ſhall have their ſafe and ſure 
Conduct to depart out of Exgland, to come into 
England, to tarry in and go through England, 
as well by Land as by Sea, to buy and ſell without 
any manner of evil Tolls, by the old and right- 
ful Cuſtoms except in time of War. (2.) And 
if they be of a Land making War againſt Us, 
and be found in our Realm at the Beginning of 
the Wars, they ſhall be attached without harm 
of Body and Goods, until it be known unto us, or 
our Chief Juſtice, how our Merchants be intreated 
there in the Land, making War againſt Us. (3.) And 
if our Merchants be well intreated there, theirs 
ſhall be likewiſe with Us. 
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CHAP. XXXL. 


Tenure of a Barony, coming into the King's Hand by 
; Eſcheat. | 


F any Man hold of any Eſcheat as of the Ho- 

nour of Wallingford, Nottingham, Boloin, or of any 
other Eſcheats which be in our hand, and are Baro- 
nies, and die, his Heir ſhall give none other Relief, 
nor do none other Service to Us, than he ſhould to 
the Baron, if it were in the Barons Hand; ( 2.) and 
we in the ſame wiſe ſhould hold itas the Baron held 
it: Neither ſhall we have, by occafion of any Barony 
or Eſcheat, any Eſcheat, or Keeping of any of our 
Men, unleſs he that held the Barony or Eſcheat, 
otherwiſe held of us in Chief. 


— ———— 


—_ 


C HAP. XXXIL 


Lands ſhall not be alienated to rhe Prejudice of the 
| Lord's Service. 


O Free man, from henceforth, ſhall give or ſell 
| any more of his Land, but fo, that of the 
Reſidue of the Lands, the Lord of the Fee may 
have the Services due to him, which belongeth to 
to the Fee.. | 


* 


C HAP. 
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— — — 


C HAP. XXXIII. 
Patrons of Abbies ſhall have the Cuſtody of them in the 


time of V acation, 


A L Patrons of Abbies, which have the King's 
Charter of Eng/and, of Advowſon, or have 
old Tenure or Poſſeſſion in the ſame, ſhall have 
the Cuſtody of them when they fall void, as it 
hath been accuſtomed, and as it is afore declared. 


ä„ — 


—— — —— — 


CHAP. XXXIV. 


In what only Caſe a Woman ſhall have an Appeal of 
Death, 


O Man ſhall be taken or impriſoned upon the 
Appeal of a Woman, for the Death of any 
other than of her Husband. 


*** — SY 


CHAP. XXXV. 
At what time ſhall be kept a County-Court, Sheriffs 


Torn, and a Leet, 


O County- Court, from henceforth, ſhall be 
holden but from Month to Month; and where 
greater Time hath been uſed, there ſhall be greater. 
(2.) Nor any Sheriff, or his Bailiff, ſhall keep his 
Torn in the Hundred, but twice in the Yearz and 
no where but in due place, and accuſtomed, that 
is to ſay, once after Eaſter, and again after the 
Feaſt of St. Michael. (3.) And the View of Frank- 
D 2 pledge 
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pledge ſhall be likewiſe at the Feaſt of St. Michael 
Without occaſion, ſo that every Man ſhall have his 
Liberties which he had, or uſed to have, in the 
time of King Henry our Grandfather, or which he 
hath purchaſed ſince: The View of Frank-pledge 
ſhall be ſo done, that our Peace may be kept, and 
that the Tithing be wholly kept as it hath been 
accuſtomed, and that the Sheriff ſeek not Occaſi- 
ons, and that he be content with fo much as the 
Sheriff was wont to have for his View-making in 
the time of King Henry our Grandfather. 


NOTES. 


Before the Courts at Veſiminſter were ere cted, the County» 
Courts were the chief of this Kingdom; in which Courts 
the Biſhop and an Alderman did fir, the one to judge ac- 
cording to the Eccleſiaſtical Law, and the other accord- 
ing to the Common Law. This was the foundation of the 
united Power of the Biſhop and Earl to fit and try Cauſes 
in one Court; the Conjunction of which Powers mutual- 
ly to aſſiſt each other, is as antient as the Engliſh Govern- 
ment, it ſelf; but theſe Powers were ſeparated by William 
called the Conqueror, and afterwards all Spiritual Cauſes 
were brought into the Eccleſiaſtical Courts, and the Law- 
Buſineſs into the Courts at Weſtminſter. 

But during all the Norman Reigns, moſt Cauſes were 
tried in the County-Courts, which were held, as they are 
now, every Month, by the Sheriff; and he likewiſe held his 


Torn twice in every Year, (viz.) a Month after Eaſter, 


and Michaelmas : The County-Court is a Court of Record 
in all things proper to its Juriſdiction, and 'tis the King's 
Leet throughout the County, tho' the Sheriff is Judge of 
it; and therefore none are now exempted from appearing 
at this Court, but the Lords Spiritual and Temporal, and 
Clergymen and Women; and the reaſon is becauſe all o- 


ther Perſons above the Age of 12 Vears, were bound to 


take Oaths of Allegiance in this Court. 


The View of Frank-. pledge ſhall be ſo done, that our Peace may be 
kept, &c. Now for the better underſtanding that Paragrepb, 
| "tis 
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tis to be known that every Man in this Kingdom, except Peers, 
the Clergy, and Knights, and their eldeſt Sons, were former- 
ly aſſociated in a Decennary (i. e.) in a Company of tex Fa- 
milies, who were pledged or bound for each other, to keep 
the Peace, and to obſerve the Laws ; and if any Crime was 
done by one of them, in ſuch caſe the other nine were to 
make Satisfaction, if the Criminal fled from Juſtice; but 
they had thirty Days allowed to apprehend him, and if he 
was not taken within that time, then, and not before, the o- 
ther nine pledges gave Satisfaction for the Offence done. 
This Cuſtom was ſo ſtrictly obſerved both before and after 
the Conqueſt, that the Sheriffs at every County-Court did 
take the Oaths of thoſe who were above fourteen Years of 
Age, that they were ſettled in ſome Decennary; whereupon 


this Branch of the Sheriff's Authority was called the View 
of Frank-pledge. 


C HAP. XXXVI. 
No Land ſhall be given in Mortmain. 


ne ſhall not be lawful, from henceforth, to any 


one, to give his Lands to any Religious Houle, 
and to take the ſame Land again, to hold of the 
ſame Houſe. Nor ſhall it be lawful to any Houſe 
of Religion, to take Lands of any, and to leaſe 
the fame to him of whom he received it: If any, 
from henceforth, give his Lands to any Religious 
Houſe, and thereupon be convict, the Gift ſhall be 
utterly void, and the Land ſhall accrue to the 
Lord of the Fee. 


NOT ES. 


Lands ſhall not be given in Mortmain, (i. e.) into a dead 
Hand; for when they were given to a Religious Houſe, 
they were different from all other Hereditaments what ſo- 
ever, they were never to revert to the Donor, or his 
Heirs, not were ſubject to any temporal Uſe ; fo that yrs 

| 3 ver- 
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Services which were formerly due for ſuch Lands, were by 

this Gift utterly extinct, and therefore ſuch Gifts were 

Fes prohibited without Licenſe of the King or Chief 
ord, | 


2 


— . 


CHAP. XXXVII. 


| Subſidy in _ of this Charter, and the Charter of 
the 


Foreſt, granted to the King, 


Scuage from henceforth ſhall be taken like as it 
was wont to be in the time of King Henry 

our Grandfather, reſerving to all Archbiſhops, Bi- 
ſnops, Abbots, Priors, Templers, Hoſpitallers, Earls, 
Barons, and all other Perſons, as well Spiritual as 
Temporal, all their free Cuſtoms which they 
have had in time paſt, and all thole Cuſtoms, and 
Liberties which we have granted to be holden in 
this our Realm, as much as appertaineth to us, and 
to our Heirs ; and all Men of this our Realm, as 
well Spiritual as Temporal (as much as in them is) 
ſhall obſerve the ſame againſt all Perſons in like 
wiſe : And for this our Gift and Grant of theſe Li- 
berties, and of other contained in our Charter of 
Liberties of the Foreſt, the Archbiſhops, Biſhops, 
Abbots, Priors, Earls, Barons, Knights, Free-holders, 
and other our Subjects, have given unto us the 
fifteenth part of all cheir Moveables. (5.) And we 
have granted unto them on the other part, that 
neither we nor our Heirs ſhall procure or do any 
thing. whereby the Liberties in this Charter con- 


tained, ſhall be inftinged or broken. (6.) And if 


any thing be procured, by any Perſon, contrary 
to the Premiſes, it ſhall be had of no Force - nor 
Effect. Theſe being Witneſſes, Lord B. Archbi- 
ſhop of Canterbury, E. Bilhop of London, &c. * 
8 
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We, ratifying and approving theſe Gifts and 
Grants aforeſaid, confirm and make ſtrong all the 
ſame for Us and our Heirs perpetually ; and by 
the Tenour of theſe Preſents, do renew the (ame, 
Willing and Granting for Us and our Heirs, that 
this Charter, and all and ſingular its Articles for 
ever, ſhall be ftedfaſtly, firmly and inviolably ob- 
ſerved. And if any Article in the ſame Charter 


contained, yet hitherto peradventure hath not been 


kept, We will, and by our Authority Royal, com- 
mand, from hencefgrth firmly they be obſerved. 
In Witneſs whereof we have cauſed theſe our Let- 
ters Patents to be made. T. Edward our Son at 
Weſtminſter, the twenty eighth day of March in 
the twenty eighth Year of our Reign. 


NOTES. 


Eſcuage, (i. e.) the Service of the Shield: The Tenant 
holding by this Tenure, was bound to follow the King to 
the Wars at his own Charge, and if he did nor, and pro- 
vided no other in his place, then he wag to pay a Sum of 
Money, which was called a reaſonable Aid to the Lord; and 
this Sum or Duty being uncertain, therefore the King 
granted, that no more ſhould be taken, than was wont in 
the Time of his Grar:dfather : But this is now taken 
away by the Statute 12 Cay. 2 cap. 24. by which all Tenures 
by Knights Service, &c. and the Fruits and Cinſequences 
thereof (of which Eſcuage was one) are diſcharged. 


— — 


The CHARTER of the Foreſt. 


"T' HIS Charter was likewiſe confirmed in the 
fame Year with Magna Charta, (viz.) Anno 9 

H. 3. for before that time the People were gr1e- 
vouſly oppreſſed, by making Foreſts ; for as by 
D 4 Law 
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Law the King might enter on the Lands of his 
Subjects where Mines of Gold or Silver were found, 
fo he claimed a Privilege to keep wild Beaſts and 
Game to himſelf in any place which he ſhould ap- 
point for that purpoſe. 

Canut iu the Dane, who was King here Anno 1018, 
prohibited all People to enter his Foreſts, ubicun- 
que eas babere wolucro, (i. e.) where ever he pleafed 
to make fuch Foreſts: And in Aſter- Ages, when any 
King intended to do the like, a Commiſſion iſſued 
out of the Court of Chancery ugder the Great Seal, 
directed to certain Perſons, declaring his Will and 
Pleaſure to make a Foreſt in ſuch a place, com- 
mandin2 them to view the Ground, and to bound 
ſo much thereof, which they ſhould think conve- 
nient to make a Foreſt for his Delight and Recre. 
ation; and by Vertue of this Commiſſion, thoſe 
Perſons entered on the Lands of any Man what. 
ſoever, and ſet out Marks and Boundaries, in or- 
der to make a Foreſt, without any Satisfaction to 
the Owner: And when they had made their Per- 
ambulation, and viewed the Ground, and bound- 
ed it, and after they had returned their Commiſſi. 
on into the Chancery, then the King was entituled 
to thoſe Lands, now converted into a Foreſt, and 
that by matter of Record. Now this being a great 
Oppteſſion, therefore by the firſt Paragraph of the 
Charter of the Foreſt 'tis thus declared. 


. 


EK 


LL Foreſts which King Henry our Grandſither 
alkoreitzd and made, ſhall be viewed by 

good and lawtal Nen; and it he hath made a Fo. 
5 l felt 
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reſt of any other Wood, more than of his own De- 
mene, whereby the Owner of the Wood hath Hurt, 
we Will, that torthwith it be dis foreſted: And if he 
bath made Foreſt of no Man's Wood but his own, 
then we Will that ic remain Foreſt ſtill, ſaving the 
Common of Herbage, and of other things in the 
lame Foreſt to them, which before were accuſtom- 
ed to have the fame. | 


NU TE & 


All the Norman Kings, not only incloſed Foreſts in the 
manner as before mentioned, but puniſhed thoſe who hunt- 
ed, and killed any of the Game with the greateſt Seve- 
rity. 

Folm Brampton, who was Abbot of Joreval in Yorkſhire, in 
the Reign of Ed. 2. procured an antient Chronicle, which 
he gave to that Abbey, beginning with the coming in of St. 
Auguſtin, Anno 583. and ending with the Death of H. iſt, 
in which he tells us that Villiam, called the Conqueror, cauſed, 
the Eyes of the Man to be pulled our, who took either a 
Buck or Doe in his Foreſts. 

Henry Knighton, one of the Canons of Leiceſter, who lived 
ſome time after .B»ampton, and made a Hiſtory of England, 
beginning at the Conqueſt, and ending abour the latter end 
of the Reign of Ric. 2. tells us, that William Ruſis would 
hang a Man for taking a Doe out of any of his Foreſts, and 
that he made one pay 20s. for killing a Hare, and another 
10 5. for killing a Cony in his Foreſt, 

Cadmerus a Monk of Canterbury, who lived in the Twelfth 
Century, long before either of the before mentioned Hiſto- 
rians, and who wrote the Lives of the two Williams and 
Hinry the firſt (being a Work of unqueſtionable Authority) 
tells us in Lib. 2. fol. 48 that the ſame Refus cauſed fifty rich 
Men to be apptehended, and accuſed them for killing and 
taking his Bucks in bis Foreſt 5 which they deny ing, they 
were ordered to Clear then:f<}ives by Fire Ordeal: And H. 1. 
made no Difference between en- who killed a Man and a 
Buck; and puniſhed thoſe who deſtroyed the Game (tho? 
not in his Foreſts) either by Forfeiture of their Goods, or 
Loſs of their Limbs, but H. 2. made it Imp: iſonment for a 


time. 
H is 


who were convicted for Hunting in his Foreſts (viz.) That 
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His Son. H. 1, revived the old Laws for puniſhing thoſe 


they ſhould be Gelt, and have their Eyes put aut; but that King 
afrerwards thought this Puniſhment to be very ſevere, and 
therefore he appointed that ſuch Convicts ſhould abjure the 
Realm, or be committed, or pay a Fine. 

Edw. 1. appointed the ſame Puniſhment, but that the OF. 
fenders ſhould be free both of Life and Limb. 

The Hiſtorians of thoſe times tell us, that New. Poreft in 
Hampſhire, was raiſed by the DeſtruQtion of Twenty two Pa- 


| riſh-Churches, and many Chapels, Villages and Manors, 


for the ſpace of thirty Miles; which was ſo diſpleaſing to 
God, that ſeveral of thoſe Princes came to untimely Ends, 
in that very Foreſt ; and particularly that Rufus himſelf was 
ſhot there by one Tyrrell, and that before him, Rich. the 
Brother of H. . was killed there by a Soldier, and Henry, 
who was Nephew of Robert the eldeſt Son of the Conque- 
* was hanged, like Abſolom, in the Boughs of that Fo- 
telt. 

Beſides this N-w-Foreft, there were ſixty. eight more at that 
time in England, in moſt of which thoſe Orders or Laws 
aforeſaid were executed with great Severity : This made 
the People ſtand up for their Liberties, which they recover - 
ed by the Grant of this Charter. 


By the firſt Article of the Charter of the Foreſt it ap- 


peareth, That if the King had made a Foreſt of his own 
Lands, and not of any of his Subjects, then the ſame ſhould 
remain a Foreſt ſtil] ; but with a ſaving of the Common of 
Herbage to them who were accuſtomed to have it before 
it was a Foreſt : So that though it continued a Foreſt, yet 
no Man was prejudiced to have Common there, who had a 


Right before, but the ſame is reſerved as it was at Common 


Law, 


— — — 


CHAP. 


E N that dwell out of the Foreſt, from 
henceforth ſhall not come before Juſtices 
of our Foreſt by common Summous, unleſs they 
be impleaded there, or be Sureties for ſome other 
that were attached for the Foreſt, 


NOTES. 


Py, ww nd 2 
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NOTES. 


Before the making this Charter, all the Inhabitants of that 
County wherein the King had any Foreſt, wete bound to ap- 
pear before the Chief Juſtice in Eyre, or his Deputy, at 
a Court call'd the Juſtice-Seat, upon a General S ummons ; 
(i. e.) all thoſe who had Lands or Tenements within rhe 
Boundaries of the Foreſt, or thoſe who claimed any Liber- 
ties or Franchiſes, or free Cuſtoms therein. 

And this General Summons was only a Precept directed 
by the Chief Juſtice in Eyre, to the Sheriff of the County, 
commanding him to ſummon the Lords Spiritual and Tem- 
poral, and the Knights of the Shire, Tenants, Ce. and that 
he ſhould make Proclamation throughout the County, both 
in Fairs and Markets, and all other publick Places, thar all 
Perſons claiming any Liberties within the Foreſt, ſhould ap. 
pear there at a certain Day to ſhew what manner of Liber- 
ries they claimed. 

This was called the General Summons : But it being faund 
very inconvenient for thoſe who lived out of the Foreſt, to 
appear at this Court upon ſuch a General Summons, the re- 
fore it was remedied by this Statute. 

But the chief Reaſon of this Charter was, that King H. 2. 
having converted the Lands and Waods of ſeveral of 
his Subjects into Foreſts, to which he had no manner of 
Title, and thoſe Lands, Sc. being afterwards reſtored to 
the right Owners, or their Heirs, and quite disforeſtcd ; 
therefore it was provided by this Charter, that the Owners 
vr ſuch Lands, who formerly had lived within the Foreſt, 
might not appear at the Juſtice. Sear, now their Lands were 
no longer any part of the Foreſt ; but all Perſons who had 
any thing te do within the Foreſt, as well Spiritual as Tem- 
poral, were bound to appear upon this General Summons ; 
and for not appearing, &c. the Abbot of Weſtminſter was 
zmei ced, and ſo was one Jeffery Lucy, a great Lord. 


CHAP. 
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CHAP. III. 


ALL Woods which have been made Foreſts 

by King Richard our Uncle, unto our firſt 
Coronation, ſhall be forthwith disforeſted, unleſs 
it bz our Demeſne Woods. 


NOTES. 


Though the Lands and Woods of ſeveral People were 
converted and made parts of Foreſts without their Con- 
ſeat, yet the Freehold remained in them ſtill; but the 
Lands were ſubje& to the Laws of the Foreſt : So that a 
Man could not fell Timber growing on his own Lands, 
when once they were taken into a Foreſt, without View 
of the Foreſter, and a Licenſe from the Chief Juſtice in 
Eyre ; for in ſuch caſes, the King had a Prerogative over 
the Woods of every Man within the Foreſt, in order to 
preſerve the Game, which cannot be done without Woods 
and Coverts to defend them-; and therefore they may not 
be felled, without the Leave of the Chief Juſtice in Eyre. 

But by this Grant or Charter, all the Woods which were 
taken into Foreſt, from the beginning of the Reign of 
King Richard I. to the time of the Cotonation of this King, 
were reſtored to the Owners. 


CTA . 


\ LL Archbiſhops, Biſhops, Abbots, Priors, 
Earls, Barons, Knights and other our Free- 
holders, which have their Woods in Foreſts, ſhall 
have their Woods as they had them at the time of 
the firſt Coronation of King Henry our Grandfa- 
ther; fo that they ſhall be quit for ever, of all 
Purpreſtures, Waſtes and Aſſarts made in thoſe 
Woods after that time, until the beginning of the 
ſecond Year of our Corcnation ; and thoſe that do 
J from 


J 
t 
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from henceforth make Purpreſtures without ſpecial 


Licenſe, or Waſte and Aſſart, the fame ſhall an- 


{wer unto us, for the ſame Waſtes, Purpreſtures 
and Aflarts. . 


NOTE S. 
Upon the reſtoring of all Woods taken into Forefls, to 


the right Owners, the Kiog likewiſe in this Chapter granted, 


that they ſhould be quit of all Purpreſtures, Waſtes and A, 
farts made in thoſe Woods, (i. e) if any of them had en- 
croached on the Crown» Lands, which lay contiguous to 
thoſe Woods, and encloſed the ſame, and laid it to their 
own Uſe, this is a Purpreſture, and finable at the Diſcretion 
of che Chief Juſtice in Eyre; or if any of them had felled 
any Woods, or thick Coverts without Licenſe, Cc. this 
by the Foreſt Law is Waſte : Or if any of them had grub. 
bed up any Woods or Coverts by the Roots, and converted 
the Land into Tillage, this is called 4far: of the Foreſt ; 
for though the Woods were reſtor'd to the lawful Proprietors, 
yet they were liable to be puniſhed for all or any of thoſe 
Offences which were committed, whilſt they remained part 
of the Foreſt, if it had not been for this Charter. 


1 — 


— — 


— 
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CCNA. V. 


— 


CY! Regarders ſhall go through the Foreſt 


to make their Regard as it hath heen accu- 
ſtomed at the time of the firſt Coronation of King 
Henry our Grandfathet, and no otherwiſe, 


NOTES. 


A Regarder is an Officer in the Foreſt, made either bya 
Grant from the King, or the Chief Juſtice in Eyre. In e- 
very Foreſt there are twelve in number, and their Buſineſs 
is to view and enquire into all Offences done in the Foreſt, 
either by the Foreſters, or any other Perſon whatſoever, and 
to write the ſame fairly on a Roll, and bring it to the Swain- 
mo:e-Goxrt, certified under their Hands and Seals, G. 


This 
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This they ought to do once in three Years, and not oft. 
ner; but if they went through the Foreſt every Year, and 
made their Preſentments, though the ſame were void, yet 
the Party could not diſcharge himſelf but by Plea, which 
was chargeable and troubleſome to him. 

Therfore by this Chapter, it was appointed, that they 
ſhould make their Regard as it had been accuſtomed at the 
Coronation of King H. 2, and that was but once in three 
Years ; and then it was to be made but only within the 
boundaries of the Foreſts, which was not obſerved before 
the making this Charter. 


CHAP. VL 


HE En-uiry or View for Lawing of Dogs be- 

ing within our Foreſt, ſhall be made from 
henceforth when the Regard is made, that is to 
ſay, every Lear; and then it ſhall be done by the 
View and Teſtimony of honeſt Men, and not 
otherwiſe; and he whoſe Dog is not then found 
expeditated, ſhall be amerced, and ſhall pay for 
the ſame three Shillings ; and from henceforth, 
no Ox ſhall be taken for Lawing of Dogs, and 
ſuch Lawing ſhall be done by the Aſſiſe common- 
ly uſed, that is to ſay, that three Claws of the 
Fore-feet ſhall be cut off by the Skin: But from 
hencefortty ſuch Lawing of Dogs ſhall not be 
done, but in the Places where it hath been accu- 
ſtomed, from the time of the firſt Coronation of 
the ſaid King Henry our Grandfather. 


NOTES. 


By the firſt and third Chapters of this Charter, all Woods 
of other Men which had been taken into the Foreſts againſt 
their Conſent, either by King H. 2. or R. 1. were to be 
viewed by good and lawful Men, and reſtored to the right 
Proprietors ; and though the Inheritance ſtill continued in 
them after ſuch Woods were made part of the Foreſts, yet 
(as it hath been obſerved the y were ſabie& to the Laws of 
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the Foreſt, of which Expeditating Dogs was one, (i. e.) every 
Man who dwelt in the Foreſt, was to cut off three Claws 
of the Fore-foot of his Dog next to the Skin, that he might 
be diſabled to hunt the Deer; and not the Ball of the Fore. 
foot as formerly ; and if this was not done, then upon an 
Inquiſition taken by the Regarders, and certified by them 
who it was that owned the Dog, and preſented upon Oath 
to the Verderors; the Court in ſuch Caſe iſſued Proceſs a- 
gainſt him, to levy three Shillings for his negle& in not 
cutting off his Dog's Claws. 0 

Now all the new Foreſts which were made by. H. 2. R. 
1. or King John, being by this Charter to be dis foreſted, 
therefore it was neceſſary to exempt the Proprietors of thoſe 
Lands, which were once part of the Foreſt, from this For- 
feiture, which was done by theſe Words, (viz.) From hence- 
forth no Dogs ſhall be expeditated, but in the Places where it hath 
been accuſtomed, from the time of the firſt Coronation of 
the ſaid King H. our Grandfather, (i. e.) in the ancient 
Foreſts, and which remain ſo till, after the Lands of the 
new Foreſts were disforeſted and reſtored to the right 
Owners. 


_— 


CHAP. VI. 
O Foreſter or Beadle from henceforth ſhall 
make Scotale, or gather Garb or Oats, or 
any Corn, or Lamb or Pigs, nor ſhall make any 
gathering, but upon the Sight, and upon the Oath 
of the twelve Regarders, when they ſhall make 
Regard: So many Foreſters ſhall be aſſigned to 


the keeping the Foreſts, as reaſonably ſhall ſeem 
ſufficient for keeping the ſame. 


NOTES. 


Before the making this Charter it was a general Com- 
plaint, that the Officers of the Foreſt did very much op- 
preſs the People who dwelt there, or who had any Lands 
adjoining ; and this was by Extortion, and by a multitude 
of unneceſlary Officers, by whom the ſame were exacted. 


Now 
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Now as the Miſchief was two-fold, ſo was the Remedy; 
(viz.) The firſt is a general Prohibition by this Chapter, 
for avoiding all manner of Extortion; the ſecond is hike. 
wiſe a Prohibition to avoid all ſurchatging the Foreſts, with 
too many Foreſters and Walkers, and other under Officers, 
fo that there ſhould be no more than what were ſufficient ra 
look after the Wild Beaſts ; and by diminiſhing the number 
of ſuch Officers, their Extort ions would of conſequence be 
diminiſhed. 

Now the Egxtortions which were committed by thoſe 
Officers was by Scorale, (. .) by keeping Ale-houſes in 
the Foreſt, and cauſing Men to come thither to ſpend their 
Money for fear of their Diſpleaſure j this was an Offence 
to be enquired into at the Swainmote, and at the general 
S:flions of the Foreſt, by a Fury of twelve Men; and the 
Foreſter who was convicted of fuch Offence, was to be 
fined, and put out of his Office. 

So if a Foreſter, or any other Officer of the Foreſt, by 
Colour of his Office, did oppoſe thoſe who had any Right 
of coming there, by compelling chem in a clandeſtine man. 
ner, to give him Hay, Oats, or any other Corn, or Lambs 
or Pigs, or make any manner of Collection of Money or 
other thing, that they might enjoy their Common quietly, 
this is Extortion, and prohibited by this Charter. 

'Tis likewiſe to be obſerved, that before this Charter, 
the Foreſters and all other Perſons who had Bailiwicks in 
| Fee, did appoint more Walkers and Under-keepers than 
were neceſlary ; ſo that the People were oppreſſed by the 
Extortions of a multitude of Officers, of which there was 
no manner of occaſion; and theſe were executed by them 
in the Foreſts for the Maintenance of their Families, they 
having no Wages nor any Subſiſtance, but what they got 
by Extortion ; therefore tis provided by this Chapter, that 
there ſhall be no more Foreſters than what ſhall be reaſona. 
bly ſufficient for keeping the Foreſt, (i e.) no more than 
the Regarders ſhall think convenient when they make their 
Regard; for if they find there are more than are neceſſary, 
or more than have been accuſtomed in ancient times, then 
npon their Preſentment thereof before the Juſtices of the 
Foreſt, they ſhall be removed, and the Offenders ſhall be 
fined and impriſoned. . 

So that the number of the Foreſters and other Officers of 
the Foreſt, is to be eſtabliſhed by the Diſcretion and Oath 
of the Regarders, and that muſt be according to the Quan. 
tity of the Ground in the Foreſt, for if there are ſeveral 
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Walks and Bailiwick, there ought to be one-Foreſter at 
the leaſt in every Walk. 


þ_ * _ 8 — 


CH A P. VIII. 


O Swainmote from henceforth ſhall be kept 
within this Realm but thrice in the Lear; 
Firſt, the 15th Day aſore St. Michael, when our 
Giſtakers of our Woods come together to take A- 
iſtment in our Demeſne Woods, and about the 

eaſt of St. Martin in Winter, when that our Gi- 
ſtakers ſhall receive our Pannage; and to theſe two 
Swainmotes ſha!L come our Foreſters, Verderors, 


Giſtakers, and none other, by Diſtreſs. The third 


Swainmote ſhall be kept at the beginning of fifteen 
days before the Feaſt of St Jobn the Baptiſt, when 
that our Giſtakers do meet to fawn our Deer; and 


at this Swainmote ſhall meet our Foreſters and Ver- 
'derors, and none other, by Diſtreſs. Moreover 


every forty Days throughout the Year, our Foreſters 
and Verderors ſhall meet to fee the Attachments 
of the Foreſt, as well for green Hue as for Hunt. 
ing, by the Preſentment ot the Foreſters, and afore 
them attached; and the ſaid Swainmotes ſhall not 
be kept; but within the Counties in which they have 
been uſed to be kept. 


NOTES. 


Swainmote, or Swanimote, is a Court as incident to a Fo- 
reſt, as a Court of Piepowder's to a Fair; and it is fo called, 
becauſe the Swains (i. e.) the Freeholders of Lands in the 
Foreſt, met at this Court, to which they all owed Suit and 
Service. KA 

Before the making this Charter, there was no certain time li- 
mited for holding this Court, and therefore the chief Wardens 
and Foreſters kept ſuch Courts as often as they pleaſed, 


and compelled thoſe who 1 * within che Foreſt to ns, 
ö ti 
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till at laſt this became another great Oppreſſion ; for thoſe 
Courts were ſo frequently kept, that the People could not 
conſtantly attend, and thereupon ſeveral Fees were exatted 
from them to excuſe their Appearance. . 

To remeily which Oppreſſion, it was provided by this 
Charter, that this Court ſhould be held but thrice in a 
Year, (viz ) once in the beginning of fifteen Days before 
the Feaſt of St. John the Baptiſt ; and this time was once ap- 
pointed, becauſe care might be taken throughout the Fo. 
reſt, ro preſerve the Wild Beaſts in the time of fawning, 
which is uſually fifteen Days before Midſummer, and fifteen 
Days after; and this is called the Fence-month ; and about 
this time alſo the Agiſtors do begin to take in all common. 
able Cattle into the Foreſts to eat the Herbage in the King's 
own Woods or Lands, and this continueth till Ho/y-Rood 
Day, which is fifteen days before Michaelmat, and then the 


next Court of Swainmore is to be held; at which Court the 


Agiſtors are to receive the Money due for the Herbage in 
the Preſence of the Foreſters and Verderors, that they may 
record it in their Rolls. 

And at this Court the Agiſtors, take in Cattle not com- 
monable, and thoſe are to feed on the Maſt, as Hogs, &*c. 
And at the next Court afterwards, which is held on the Feaſt 
of St. Martin, then they receive the Money for the ſame 
in manner as before mentioned for the Herbage, and this 
is called Pannage. 

Now noiwithlanding the negative Words in this Chap. 
ter, viz. That the Foreſters and Verderors and none other 
ſhall be compelled to attend theſe Courts, yet by the Star. 
1 Ed. 3. cap. 8, it appears that the Freeholders and other 
good and lawful Men of the Foreſt ſhall appear at theſe 
Courts, to make. Inqueſts and Juries ; and the Wood wards 
and all other Officers of the Foreſt muſt likewiſe attend, 
and ſhall be amerced if - they do not; which Amercements 
muſt. be eſtreared to the chief Warden of the Foreſt, that 
the ſame may be levied by Diſtreſs. | 

By this Chapter *tis provided, That every forty Days the 
Foreſters and Verderors ſhall meet to fee the Attachments 
of the Foreſt, as well for green Hue as for Hunting by the 
Preſentment of the Foreſters, and afore them attached; 
and hy this means another Oppreſſion was prevented, for 
before the making this Chatter, there was no time limited 
for holding this Court, wiz. the Court of Attachments, 
which formerly was called the Woodmote, and ſince that 
time the forty Days Court; but the ſame was held very of- 

ten, 
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ten, and at the Will and Pleaſure of the chief Officers of 
the Foreſt.” ))FFCCCCFCCCCCCCTCC Mr. 

To this Court the Foreſters, brought their Attachments, 
(i. e.) what Offenders they had attached, either by their 
Goods or Chattles, or by their Bodies, for committing an 
Hurt or Injury in the green Hne,otherwiſe called Vert, Pl 
e.) every Tree growing in the Foreſt and bearing green 
Leaves, which may cover or feed the Deer; and for this 
reaſon it is called the Court of Attachments. 1 

This was only a Court of Enqueſt, and the Verderors, 
who were Judges thereof, could not intermeddle with any 
thing but what was injurious to the Vert er Veniſon, and 
the Foreſters were to bring in their Attachments, as well 
of the one, as the other, which the Vexdetors were to re- 
ceive and inroll. . 6 | 


. ' 
* 0 
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CHAP. N. 


Very Freeman may take Agiſtments in his 
own Woods within our Foreſts at his Plea- 
ſure, and ſhall take his Pannage: And alſo we do 
grant, that every Freeman may drive his Swine 
reely, and without Impedimeat, through our 
Demeſne Woods, ſor to agiſt them in their own 
Woods, or elſe where they will; and it their Swine 
tarry one Night, and lie within our Foreſt, there 
ſhall be no occafion taken thereof, whereby he 
may leeſe any of his own. IDE 
NOTES. 

He who had Woods or Lands within the Foreſt, either 
in own Right or the Right of his Wife, might by himſelf or 
Servants, or Tenants agiſt che ſame, which he could not 
do before the making this Charter; and afterwards he could 
not agiſt Goats or Sheep there, though they were his owa, 
without a ſpecial Licenſe for that Purpoſe ; becauſe Goars 
tainted all the Herbage where they fed; ſo that the Beaſts 
of the Foreſt would not depaſtute there; and Sheep eat it ſo 


near the Barth, that they left little or nothing for the Heer 


in thoſe Places where they 1 C HAP. 
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HKT. X 


O Man from henceforth ſhall loſe neither 
Life nor Member, for killing our Deer, buc 
if any Man be taken therewith, and convid for 
taking our Veniſon, he ſhall make grievous Fine, 
if he hath any thing whereof to make Fine ; and if 
he hath nothing to leeſe, he ſhall be impriſoned a 
Year and a Day, and after the Year and Day is 
expired (if he can find Sureties) he ſhall be deli- 
vered; and if not, he ſhall abjure the Realm. 


NOTES. 


Before the making this Charter there was no certain Law | 


to punifh thoſe who hunced and killed any Deer in the 
King's Foreſts, but ſuch Offenders were puniſhed in ſuch 
manner as the King thought fir, which was by Loſs of kyes 
or Limbs, and ſometimes by Death; for ſo it was in the 
time of Ea. the Confeſſor, and many Years afterwards, and 
theſe Puniſhments were infficted with the greateſt Severity: 
But this was taken away by this Charter, and the Criminal 
was then to be fined after Conviction, but in 2 grievous 
manner; and if he could not pay the Fine, he was to be 
committed to Priſon for a Year and a Day, and after the 
expiration of that Term, if he could not give Secutity 
never to offend in the like cafe, he was then to abjure the 
Realm, (i. ) he was to ſwear to depart the Kingdom for 
ever. 


_ — 


CHAP. XI. 


Wee Archbiſhop, Biſhop, Earl or Ba- 
ron, ung to us at our Commandment, 
7 


take and kill one or two of our Deer, by the Ow 
0 


it ſhall be lawſul for him to 
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of the Foreſter if he be preſent; or elſe he ſhall 
cauſe one to blow a Horn for him, that he ſeem 
not to ſteal our Deer: And likewiſe they ſhall do 
in returning home from us. 


CHAP. XII. 


Very Freeman from henceforth without Dan- 

ger, ſhall make, in his own Woods, or in his 
Lands, or in his Water which he hath within our 
Foreſt, Mills, Springs, Pools, Marl-pits, Dykes, 
or arable Ground, without encloſing the arable 
Land; ſo that it be not to the Annoyance of 
his Neighbougs. 


CHAP. XIII. 


E Freeman ſhall have within his own Woods, 
Airies of Hawks, Sparrow-Hawks, Falcons, 
Eagles and Herons, and ſhall have alſo the Honey 
that is found in his Woods. 


NOTES. 


Every Freeman from henceforth, & c. which Words im- 

rt, that before that time he could not ere& any Mill, Ce. 
in his own Grounds within the Foreſt and without Leave; 
for if he did, it was a Purpreſture, and the Offender was 
* be committed without Bail, till he paid a Fine to che 

ng. 

1 as for Hawks and Falcons, Cc. the King claimed 
them by Virtue of his Prerogative, though they Were bred 
in another Man's Woods. 


CHAP. 
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CHAP. XIV. | 


O Foreſter from henceforth (which js not a 

Foreſter in Fee, paying to us Farm for his 
Bailiwick) ſhall take Chiminage : Bur a Foreſter 
in Fee, pay ing us Farm for his Bailiwick, ſhall take 
Chiminage, (viz.) for Carriage by Cart, the Half. 
year two pence, and for another Half year two 
pence; for an Horſe that beareth Loads, for an 
Haif.year ; an Half-penny, and for another Half. 
year an Half. penny, and but of thoſe only who 
come as Merchants through his Bailiwick by his 
Licenſe, to buy Buſhes, Timber, Bark, Coal, and 
in another place to ſell it again where they will, at 
their pleaſure ; but for no other Carriage by Cart, 
C himinage ſhall be taken. Thoſe who bear on 
their Backs, Bruſh, Baik or Coal to ſell, though it 
be their Living, ſhall pay no Chiminage to our 


Foreſters, except they take it within our Demeſne 
Woods. h 


NOTES. 


The Foreſters, before the making this Charter, did fre. 
quently oppreſs the People peſſing through the Foreſts, 
by «<xaCting Toll from them for Carts or Horſes carrying 
ary Burthens, which was called Chiminage ; and they like. 
ve exeQted another Toll from every Traveller through 
hs Foreſt, either on foot or horſe- back, and this was called 
Peda ge. 

This was remedied by this Charter, ſo that thoſe who 
were only Foreſters duving Pleaſure, or for Life, could take 
no ſuch Toll, but only thoſe who were Foreſters in Fee, 
and farmed their Bailiwicks of the King; and they were 


likewiſe limited to take but a Half. penny for the Half. year 


in the Summer, and two pence for the Winter Half. year. 
and nat ot all who travelled through the Foreſts with loaded 


Carts and Herts, but only of ſuch who come to buy Timber 


or 
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or Bar k to ſel] again; and they were to take nothing of the 
rer ſort of People, who were not able to keep Horſes, but 

carried the Bark and Coals on their Backs, tho' it was to ſell 

again, unleſs it was taken within the King's own Demeſaes, 


—>- 


CHAP. XV. 


A L that be outlawed of Treſpaſs within our 
Foreſt, fince the time of King H. our Grand- 
father, unto the firſt Year of our Coronation, ſhall 
come to our Peace without Let; and ſhall find to 
us Sureties, that from henceforth they ſhall not 
treſpaſs unto us within our Foreſt. 


NOTES. 


If a Man was indicted for any Offence done within the 
Foreſt, who lived in another County, and could not be ta- 
ken by the Foreſters, he was uſually outlawed ; in which 
the proceedings were the ſame as at Common Law ; and by 
Vertue of ſuch Outlawry, his Goods and Chattels were fot. 
feited to the King, and likewiſe the Profits of his Lands. 

And if he was outlawed for an Offence, either in deſtroy- 
ing the green Hae, or in killing the Dear, and afterwards 
taken upon the Capias utlegatum, he was to be committed 
without Bail, and to remain in Priſon till delivered by ſpe- 
cial Warrant from the King, or from the Chief Juſtice, in 
Eyre, or Chief Warden of the Foreſt. 

But now by this Charter, all thoſe who had been con- 
victed by Outlwary were pardoned, and reſtored to their 
Goods and Liberries, upon giving Security not to offend in 
the like Naturea gain. 4 


n.. 


C HA P. XVI. 


T O Conſtable, Caſtellain or Bailiff, ſhall hold 

Plea of the Foreſt, neither for green Hue 
nor Hunting; but every Foreſter in Fee ſhallmakz 
E 4 Attach- 
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Attachments for Pleas of Foreſt, as well for green 
Hue as Hunting; and ſhall preſent the ſame to the 
Verderors of the Provinces : And when they be in- 


rolled and incloſed under the Seals of the Verderors, 


they ſhall be preſented to our Chief Juſtices of our 
Foreſt, when they ſhall come thither to hold Plea of 
Foreſt, and before them they ſhall be determi- 


ned. 
| NOTE S. 


Caftebain was a certain Officer, who had a Command over 
all, or ſome part of a Foreſt, and before the making this 
Charter, he and the Conſtable and Bailiff would attach choſe 
who committed any Treſpaſs in the Foreſt, either in the 
Vert or in Hunting; but it was prohibited fot the time 
to come, and that none ſhould make ſuch Attachments, 
but a Foreſter-in Fee who was a known and conſtant Offi- 
cer of the Foreſt, and reſponſible to the Party grieved, if 
he ſhould miſ. behave bimſelf : And his Buſineſs is to attach 
Offenders either by their Goods, or in ſome caſes by their 
Perſons ; but if the Party enter into a Recogniſance to ap- 

ear at the next Foreſt-Conrr, taken before the Vecderors, 
bo they are Judges of Record, and they are to receive 
the Attachments from the Foreſters, and to inroll them in 
their Rolls, which they are to certifie to the chief Juſtices 
of the Foreſt at their next general Seſſions or Eyre. 

Upon the whole matter, it will appear upon a Recapitula- 
tion of this Charter, that the People of England recovered by 
it as many and as great Privileges and Liberties, as they 
did by Magna Charta. . 

For before this time the Kings of England claimed a Pre. 
rogative to make Foreſts of the Lands of any of bis Subjects; 
ſo that no Man could fay his Eſtate in thoſe Lands was his 
own ; and whea they were converted into Foreſts, thoſe who 
hunted there were puniſhed with the greateſt Severity, 
even to the Loſs of Limbs and Life, and ſometimes by im- 
priſonment, and at other times by abjuring the Realm for 
ever, and the mildeſt Puniſhment was a grievous Fine. 

Tis true, tho? theſe Lands were made Foreſt, the Inhe- 
ritance continued till in the Proprietors, but that ſignified 
very little; for they being ſubject to the Laws of the Foreſt, 
the Owners could make no Profit of them ; for they could 
not fell any Timber, even for the neceſſary Repairs of their 


Houſes, 


' The Charter of the Freſh, 35 
Houſes, without a Licenſe from the Chief Juſtice in Eyre; 


Ny which could not be obtained without Expence and Trouble, 
6 and ſometimes not at all: They could not take in Agiſtments, 
n- nor plough their Lands, and ſow them with Corn, but th 
'S, moſt lie open to the Deer, (i.e ) they might incloſe them 
ur with a low Hedge, ſo that the Deer might eaſily get in. 
of And as there were many new Foreſts made, ſo there were 
1 many Courts ere cted, and made peculiar to ſuch Places; which 
* Courts were kept oftner than at firſt they were appointed 
to be kept, and the People were compelled to attend upon a 
genera] Summons, or to be amerced if they negleQ&ed. | 
There were likewiſe many Oppreſſions and Extortions 
* made by a multitude of Officers, who were to take Care of 
OA thoſe Foreſts ; for the Regarders would make their Preſent- 
fo ments every Year, which they ought to do but once in three 
ne Years, and tho ſuch Preſentments were void, yet the Party 
* muſt be at Expence to diſcharge himſelf by Plea. 
1 Then no Man could keep a Dog near the Foreſt, without 
f. cutting off three of the Claws of the Fore · feet, under the Pe. 
ie nalty of being amerced 35. every third Year. The Foreſters 
h lizewiſe kept Ale-houſes in the Foreſts, and compelled People 


to come thither to ſpend Money for Fear of their Diſplea- 
ſure ; and no Man could enjoy his Common quietly without 
making them Preſents of Lambs, or Pigs, or Corn, or Hay; 
and they exacted Toll, not only of thoſe who came with Carts 
and Horſes loaded, bur generally of every Man, who travelled 
thro' the Foreſts. 

Then if any Treſpaſs was done in the Foreſt, and the 
Offender could not be taken, he was proſecuted to the 
Outlawry; and if he was afterwards taken upon that Pro- 


* ceſs, he was ſure to be committed to Priſon, there to re- | 
* main without Bail, and never to be releaſed, but by a Special 

* Warrant from the King or Chief Juſtice in Eyte; all which 

by was remedied by the Grant of this Charter. 

is * | == 

0 A Confirmation of the Charters of the Liberties 

£ 


of England, and of the Foreſt, made in the 
35th Tear of Edward I. 


SHK 1 


Dward, by the Grace of God, King of England, 
Lord of Ireland, and Duke of Guyay, to all 
thoſe theſe preſents Letters ſhall hear or ſee, Greet- 


ing, 


Magna Charta, 


Holy Church, and to the Profit of our Realm, 
have granted for us and our Heirs, that the Char- 
ter of Liberties, and Charter of the Foreſt, which 
were made by common Aſſent of all the Realm, 
in the time of King Henry our Father, ſhall be 
kept in every Point without Breach. And we will, 
that the ſame Charter ſhall be ſent under our Seal, 
as wellto our Juſtices of the Foreſt as to others, and 


to all Sheriffs of Shires, and to all our other Offi 


cers, and to all our Cities throughout the Realm, 
together with our Writs, in the which it ſhall be 


- contained, that We cauſe the aforeſaid Charters to 
be publiſhed, and to declare to the People that we 


have confirmed them in all Points, and that our 
Juſtices, Sheriffs, Mayors, and other Miniſters, 
which under us have the Laws of our Land to guide, 
ſhall allow the ſame Charters pleaded before them 
in Judgment in all their Points, that is to wit, the 
Great Charter as the Common Law, and the Char- 
of the Foreſt for the Wealth of the Realm. 


— 


— 


CHAP. IL 


A ND we Will, chat if any Judgment be given 


from henceforth contrary to the Points of 
the Charters aforeſaid, by the Juſtices, or by 
any other our Miniſteis that hold Plea before 
them, againſt the Points of the Charters, it ſhall be 
undone, and holden for nought, 


CHAP. 


58 
ing; Know ye, that we, to the Honour of God and 
0 


reer eres 
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CHAP. III. 


ND we will that the ſame Charters ſhall be 
ſent under our Seal to the Cathedral Churches 

throughout our Realm, there to remain, and ſhall 

be read before the People two times by the Year. 


GC HAP. Iv. 


N D that all Archbiſhops and Biſhops ſhall pro- 
nounce the Sentence of Excommunication 


againſt all thoſe that by-Word or Deed, or Counſel, 


do contrary to the aforeſaid Charters, or that in a- 
ny Point break or undo them; and that the ſaid 
Curſes be twice a Year denounced and publiſhed by 
the Prelates aforeſaid ; and if the ſame Prelates or a- 
ny of them be remiſs in the Denunciacion of the ſaid 
Sentences, the Archbiſhops of Canterbury and York 
for the time being ſhall compel and diſtrain them 
to the Execution of their Duties in Farm aforeſaid. 


CHAP. V. 


N D forſomuch as divers People of our 
Realm are in fear that the Aids and Taxes 
which they have given us before time towards our 
Wars, and other Buſineſſes, of ther own Grant 
or Good-will, however they were made, might turn 
to Bondage to them and their Heirs, becauſe they 
might be at another time found in the Rolls, and 
likewile for the Prices taken throughout the Realm 


by our Miuiſters; We have granted for Us and our 


Heirs, that we ſhall not draw no ſuch Aids, Tasks 
nor 


3 Magna Charta. 
nor Prices into a Cuſtom, for any that hath been 


done heretofore, be it by Roll, or any other Pre- 
cedent that may be founden. 


—— ah —__— 


_ —_— 


CHAP, VI. 


Oreovver, We have granted for us and our 
Heirs, as well to Archbiſhops, Biſhops, Ab- 
bots, Priots, and other Folk of Holy Church, as 
alſo to Earls, Barons, and to all the Commonalty 
of the Land, that for no Buſineſs from henceforth, 
we ſhall take ſuch manner of Aids, Tasks, or Prices, 


but by the common Aſſent of the Realm, and for 


the common Profit thereof; ſaving the ancient 


Aids and Prices due and accuſtomed. 


C HAP. VII. 


N D forfomuch as the more part of the 
Commonalty of the Realm find themſelves 

ſore aggtieved with the Maletot of Woolls, that is, 
to wit, a Toll of forty Shillings for every Sack of 
Wooll. and have made Petition to us for to releaſe 
the ſame: We, at their Requeſt, have clearly re- 
leaſed it; and have granted for us and our Heirs, 
that we ſhall not take ſuch things, without their 


common Conſent and Good- will, ſaving to us and 


our Heirs the Cuſtom of Woolls, Skins and Lea- 
ther, granted before by the Commonalty afore. 
ſaid. In Witnels of which things, we have cauſed 
our Letters to be Patent. Witneſs Edward our 
Son, at London, the Tenth of October, and the 
Twenty fiſch Year of our Reign. 


Sen- 


N 


Robert Archbiſhop of Canterbury, Primate of all 


Magne Charta. — 
Sententia lata ſuper Chartas. 


The Sentence of the Clergy, againſt the 
Breakers of the Articles above - written. 


N the Name of the Father, the Son, and the Holy 
Ghoſt, Amen. Whereas our Sovereign Lord the 
King, to the Honour of God, and of Holy- Church, and 
for the common Profit of the Realm, hath granted for 
him and his Heirs for ever, theſe Articles above-written; 


England, admoniſheth all hs Province, once, twice, 
and thrice; Becauſe that Shortneſs will not ſuffer ſo much 
Delay, as to give Knowledge to all the People of England 
of theſe preſents in Writing. We therefore enjoyn all 
erſons, of what Eftate ſocwer they be, that they 
and every of them, as much as in them , ſhall up. 
bold and maintain theſe Articles granted by our Sove. 
reign Lord the King, in all Points, And all thoſe that 
in any Point do reſiſt or break, or in manner here- 
after procure, counſel, or any ways aſſent to reſiſt or 
break thoſe Ordinances, or go about it, by Word or 
Deed, openty or privily, by any manner of Pretence or 
Colour : We the aforeſaid Archbiſhop, by our Authority 
in this Writing expreſſed, do excommunicate and ac- 
curſe, and from the Body of our Lord Feſus Chriſt, and 
from all the Company of Heaven, and from all the 
Sacraments of Holy Church, do ſequeſter and ex- 
clude. | 


NOTES. 
It may be obſerved, that this Curſe is left out of our late 


printed Srarure-book, though inſerred at large in that printed 
in three Volumes, in Queen E!izaberh's days, Ame 1557. 


There is likewiſe another like dreadful, but more full and 


expieſs 
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expreſs Curſe, ſolemnly pronounced before in the time of 
King Henry III. which being alſo omitted in our Modern Sta- 
tute-book, I ſhall add here for the Reader's ſatisfaQtion. 


The Sentence, or Curſe, given by the Biſhops a- 
gainſt the Breakers of the Great Charter, and 
the Charter of the Foreſt. 


N the Year of our Lord,, One thouſand two hundred 
and fifty three, the Third day of May, in the great 


Hall of the King at Weltminſter, in the Preſence, and 


by the Aſſent of the Lord Henry, by the Grace of God, 
King of England, and the Lord Richard Earl of 
Cornwal his Brother, Roger Bigot Earl of Norfolk 
and Suffolk, Marſhal of England, Humphry Earl of 
Hereford, Henry Earl of Oxford, John Earl War- 
ren, and other Eſtates of the Realm of England : Wil. 
liam Boniface, by the Mercy of God, Archbiſhop of 
Canterbury, Primate of England, F. of London, H. 
of Ely, S. of Worceſter, E. of Lincoln, W. of Nor- 
wich, G. F Hereford, W. of Salisbury, W. of Dur- 
bam, R. F Exeter, M. F Carliſle, W. F Bath, E. of 
Rocheſter, T. F St. David's, Biſhops apparelled in 
Pontificials, with Tapers burning, againſt the Breakers of 
the Church's Liberties, and of the Liberties or other Cu. 
oms of the Realm of England, and namely, of theſe 
2250 So contained 5 the Charter of the 2 ” 
berties of England, and Charter of the Foreſt, have de- 
nounced the Sentence of Excommunication in this Form, 
By the Authority of Almighty God, the Father, the 
Son, and the Holy Ghoſt, and of the Glorious Mother 
God, and perpernal Virgin Mary, of the Bleſſed Apo- 
cles Peter and Paul, and F all Apoſtles, and of all 
Martyrs, of Bleſſed Edward King of England, and of 


ad the Saints of Heaven: Ie excommunicate, accurſe, 


and from the Benefits of our Holy Mother the Church, 


We 
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we ſequeſter all thoſe that hereafter willingly and ma- 
ror» * * or ſpoil the 2 rug . * And 
all thoſe that by any Craft or Wilineſs do violate, break, 
diminiſh, or change the Church's Liberties, and free 
Cuſtoms naked in the Charters of the common Li- 
berties, and of the Foreſt, granted by our Lord the King, 
to Archbiſhops, Biſhops, and other Prelates of England; 
and likewiſe to the Earls, Barons, Knights, and other 
Freeholders of the Realm: And all that ſecretly or open - 
ly, by Deed, Word or Counſel, do make Statutes, or 
obſerve them being made, and that bring in Cuſtoms, 
or keep them when they be brought in, againſt the ſaid 
Liberties, or any of them, the Writers, the Law-makers, 
Counſellors, and the Executioners of them, and all thoſe 
that ſhall preſume to judge againſt them, All and eve. 
ry which Perſons before-mentioned, that wittingly ſhall 
commit any of the Premiſſes, let them well know, that 


they incur the foreſaid Sentence, ipſo facto. And thoſe 


that commit ought ignorantly, and be admoniſbed, ex- 
cept they reform themſelves within ffieen days after the 
time of their Admonition, and make full Satisfatti. 
on for that they bave done, at the will of the Ordinary, 
ſhall be from that time forth wrapped in the ſaid Sea+ 
tence 3 and with the ſame Sentence we burden all thoſe 
that preſume to diſturb the Peace of our Sovereign Lord 
the King, and of the Realm, To the perpetaal Memo- 
ry of which thing, we the foreſaia Prelates have put 
our Seal; to theſe Preſents. 

So zealous were our Anceſtors to preſerve their 
Liberties from Incroachments, that they employed 
all the Strength of humane Policy and religious 
Obligations, to ſecure them intire and inviolate. 
And ſince this Act is ſtill in as much force as the 
Act againſt Conventicles, I cannot fathom the 
Reaſon why our Prelates ſhould not as well hold 
themſelves obliged twice a Year to accurle the In- 

| ſtingers 
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fringers thereof, as to proſecute Proteſtant Diſſen- 
ters : However we may note, that by this Statute, 
Chap. 2. It is expreſsly provided, that if any Judg- 
ments be given from that time forwards againſt any 
of the Points of Magna Charta, they ſhall be an- 
null'd and holden for nought ; therefore Quære, 
whether the Conviction of Proteſtant Diſſenters 
by a Juſtice, and ſpoiling them of their Goods with. 
out any Trial and Conviction by a Jury, (which 
is expreſsly againſt the 29th Chapter of Magna 
* Charts) ought to be taken notice of, and redrefs'd, 
and the orininal Promaters thereof to be curs'd by 
my Lords che Biſhops as aforeſaid ? 


9 —— 


A Statute made Anno 25 Edw. 1. commonly 
called De Tallagio non concedendo. 


CHAP, I. 


The King, or his Heirs, ſhall have no Tallage or Aid 
without Conſent of Parliament. 


N TO Tallage or Aid ſhall be taken or levied 
by us, or our Heirs, in our Realm, without 
the Good. will and Aſſent of Archbiſhops, Biſhops, 


Earls, Barons, Knights, Burgeſſes, and other Free- 
men of the Land. 


x CHAP, 
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Gn Amn th ——— 


Nothing ſhall be purveyed to the Ring Uſe, without 
tbe Owners Conſent. 


NS Officer of ours, or of our Heirs, ſhall take 
Corn, Leather, Cattle, or any other Goods, 
of any manner of Perſon, without the Good-will 
and Aſſent of the Party to whom the Goods be- 
longed. | | 3 
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CHAP. III. | 
Nothing ſhall he taken f Sacks of Woell, by Colour of 
Maletot, | 


N Othing ſrom henceforth ſhall be taken of Sacks 
of Wooll, by Colour, or Occaſion of Maletot. 


CHAP. N. 
All Las, Liberties, and Cuſtoms, confirmed, 


— 1 
* 


E will and grant, for Us and our Heirs, 
that all Clerks and Lay-men of our Land 
ſhall have their Laws, Liberties, and free Cuſtoms, 
as largely and wholly, as they have uſed to have 
the ſame at any time when they had them. (2.9 
And if any Statutes have been made by Us and 
our Anceſtors, or any Cuſtoms brought in contra- 

ry to them, or any manner of Article contained 

in this preſent Charter: * will and grant, that 


ſuck 
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ſuch manner of Statutes and Cuſtoms ſhall be void 
and fruſtrate fot evermore. 


CHAP. V. 
Pardon granted to ſeveral Offenders. 


Oreover we have pardoned Humphry Bokun, 
Earl of Hereford and Eſſex, Conſtable of 
England; Roger Earl of by er and Suffolk, Mar- 
ſhal of Eng land ; 1 other Earls, Barons, Knights, 
Eſquires, * namely 0 2 de Ferrariis, with all 
other being of their Fellowſhip, Confederacy, and 
Bond; and alſo of other that hold 20 J. Land in 
our Realm, whether they hold of us in chief, 
— of others, that were appointed at a Day certain 
to paſs over with us into Flanders, the Rancour 
and Evil-will born againff us, and all other Of. 
fences, if any they have committed againſt us, un- 
eo the making of this preſent Charter. 


CHAP. VI. 


The Curſe of the Church ſhall be pronounced againſt the 
4 Breakers of this Choe, 4 


ND for the more Aſſurance of this thing, we 

will and grant,thatall Archbiſhops and Biſhops 

or ever, ſhall read this 3 Charter in Cathe- 
dra] Cburches twicein the Year,and upon the read- 


ing thereof in every of their Pariſh- Churches, ſhall 


_ openly denounce accurſed all thoſe that willingly 
do or procure to be done any thing contrary. to the 
Tenour, Force and Effect of this preſent Charter, 
in any Point and Article. In witneſs of which 
| thing 

1 
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thing we have ſet our Seal to this preſent Charter, 
together with the Seals of the Archbiſhops, Bi- 
ſhops, which voluntarily have ſworn, that as much 
as in them is, they ſhall obſerve the Tenour of 
this preſent Charter in all Clauſes and Articles, and 
1 their faithful Aid to the keeping there- 
of, Cc. 


The Comment. 


T HE word Tallage is derived from the French 
word Tailler, to ſhare or cut out a Part, and 
is metaphorically uſed for any Charge, when the 
King, or any other, does cut out, or take away, 
any Part, or Share, out of a Man's Eſtate, and 
being a general Word, it includes all Subſidies, 
Taxes, Tenths, Aids, Impoſitions, or other Charges 
whatſoever, | 

The word Maletot ſignifies an Evil (that is an 
unjuft) Toll, Cuſtom, Impoſition or Sum of Mo. 
ney. 

The occaſion of making this Statute was this ; 
King Edward being injured by the French King, 
reſolves to make War againſt him, and in order 
thereunto requires ef Humphry le Bobun, Earl of 
Hereford and Eſſex, and Conſtable of England, and 
of Roger Bigot, Earl of Norfolk and Suffolk, and 
Marſhal of England, and of all the Earls, Knights, 
Eſquires, and Frecholders of 20 l. Land, who. 
held of him in Capite, to contribute towards ſuch 
his Expedition, that is, to go in Perſon, or find 
ſufficient Men in their places in his Army; which 
the Conſtable and Marſhal, and many of the 
Knights and Eſquires, and eſpecially this Fobn Fer- 
rers taking part with them, and all the Freemen, 
ſtoutly denied, unleſs it were ordained and deter- 
mined by common Conſent in Parliament, accord- 


F 2 ing 
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ing to Law. And, ic ſeems, the Conteſt grew fo 
hot, that a ſtrange Dialogue paſſed between them, 
vir. That when the Earl Marſhal told the King, 
That if bis Majeſty pleaſed to go in Perſon, he would 
then go with bim, and march before him, in the Van- 
guard, ar by Right of Inheritance be ought to do; but 
ot ber. be 3 not ſtir z the King told him plain- 
lv, he ſhould go with any other, though he went 
not in Perſon. I am not ſo bound, (ſaith the Earl) nes 
the. will I take that Fourney without you. The King 
ſwore, By God, Sir Earl, you ſhall either go by hang. 
and I fwear by the ſame Oath (ſaid the Earl) I will 
1:c:1h-r go nor bang. And ſo the King was forc'd 
{© diſpatch his Expedition without them. And yet 
(faith my Lord Coke) although the King had con- 
ceived a deep Diſpleaſure againſt the Conſtable, 
Marſhal, and others of the Nobility, Gentry and 
Commons of the Realm, for denying that which 
he ſo much deſired, yet, for that they ſtood in De- 
ferics of their Laws, Liberties, and Free. Cuſtoms, 
the ſaid King Edward the Firſt, who, (as Sir William 
Herle Chieſ Juſtice of the Common Pleas, who 
lived in his time, and ſerved him, ſaid in the time 
of King Edward the Third, was the wiſeſt King 
thar ever was) did, after his Return from beyond 
che Seas, not only conſent to this Statute, whereby 
all ſuch Tallages and Impoſitions are forbidden -for 
the future, but alſo paſſes a Pardon to all the No- 
bles, Cc of all Rancour, Ill- will and Tranſgreſſions, 
it any they have committed; which laſt words 
were added, leſt by Acceptance of a Pardon of 
Tranſgreſſions they ſhould implicitly confeſs that 
they had tranſgreſſed; ſo careful were the Lords 
and Commons in former times to preſerve the 
ancient Laws, Liberties, and free Cuſtoms of their 
Country. 


2 | But 
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But note theſe words, Si quas fecerint, if any 
they have committed, ate left out in all the printed 
Books of Statutes; but they are in this Statute re- 
cited by Coke, in his ſecond Book of Inſtitutes, fol. 
735. and ſpecially noted; which he would never 
have done, if it had not been fo in the Rolls. And 
ſince tis probable there may be many more like 
Omiſſions, Miſtakes and Falſifications, crept into 
the Prints, and for that the Record, and not the 
printed Statute-book, (varying from the Records) 
is the Law, it were to be wiſhed, that all the Rolls 
of Acts of Parliament were carefully, by ſome 
Perſons of Learning and Integrity, viewed and 
compared with the Prints, and notice taken of all 
ſuch Variations, and of Errors committed in the 
Tranſlations, and of any Statutes of a publick lin- 
port, if in force, that were never printed, and 
the ſame to be made publick. 

This by the By: Now to return to the Statute : 
Thoſe who have exalted the Prerogative above the 
Laws, and particularly Dr. Heylin, in his Adver- 
tiſemente on the Hiſtory of Car. 1. fel. 89. tells us, 
That the Norman Conqueror knew his own ſtrength 
© too well, to reign precario; he won the Kingdom 
© by his Sword, and by that he kept it: Tis true, 
© the People did petition for a Reſtitution of the 
© Laws of King Edward the Conſeſſor, in which 
© an Immunity from extraordinary Taxes might be 
granted to them, but neither he or William Ru. 
fu who ſucceeded, did ever part with ſo much 
© of their Power, as not to raiſe Money on the 
Subjects for their own Occaſions whenſoever they 
© pleaſe: And it is true alſo, that both King Hen. 
* ry I. and King Stephen, who came to the Crown 
by unjuſt and diſputable Titles, did flatter the 
© People when they firſt entered on the Throne 
© with an hapes of reſtoring the ſaid Laws; but 
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they were not ſo good as their words. The firſt | 
of our Kings which gave liſe to thoſe old Laws, 
was King Henry the Second, the firſt Grantor of 
the Magna Charta, which, notwithſtanding, he 
did not keep ſo exactly, as to make it of any 
Strength or Conſequence to bind his Heirs ;- but 
the Commons having once taſted the ſweetneſs 
of it, they with the Lords in a long War againſt 
King Fohn, extorted it from him by a ſtrong 
hand, and had it confirm'd unto them at a place 
called Running-Mead near Staines, Anno 1215. 
confirm'd afterwards in more peaceable times by 
King Henry the Third, in the ninth Year of his 
Reign, but fo that he and his Succeſſors made 
bold with the Subject notwithſtanding in theſe 
Money-matters, till the Statute De Tallagio non 
concedendo was paſt by Edward of Carnarvan, 
eldeſt Son to King Edward the Third, (but I ſup- 
poſe he meant to Edward the Firſt) at ſuch time 
as his Father was beyond the Seas, in the War of 
Flanders ; which being diſallowed by the King 
at his coming home, ſeems to have been taken 
off the File, to the Intent it might not paſs for 
a Law for the time to come; nor is it to be 
found now in the Records of the Tower amongſt 
the Laws of that King's time, as are all the reſt. 
This is the Account given us by that learned 
Hiſtorian, both of the Magna Charta and of our 
Statute De Tallagio, Q but before I make any par- 
ticular anſwer to it, I cannot but obſerve what a 
mean Contrivance it was of thoſe who deſigned 
to invade the Liberties of the People, that as ſoon 
as any Statute was made to confirm thoſe Liberties, 
it was preſently taken off the File, that it might 
not remain as a Record and paſs into a Law, © * 
But a Law it was notwithſtanding the Record 
was taken away, as both Magna Charta and this 


Statute 


\y 


/ / 
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Statute were from the reſt of the Records; and 
when the People ſtood up for their Liberties, a 
way was found out to confirm theſe Laws, and 
particularty Magna Charts ; and that was by the 
Inſpeximus of this very King, I mean Edward the 
Firſt, by which word ie was ſignified, that the 


King had ſeen the Record, which he recited ver- 


batim, and then he confirmed it. | 

But the Statute De tallagio nom concedendo, though 
it was taken off the File, remains in force to this 
very day; and I do not find, notwithſtanding 
what Dr. Heylin hath told us, that any of our 
Kings ever exerciſed fuch a Prerogative, as to im- 
poſe a general Tax on the People, without their 
Conſent in Parliament, but in the violent Reigns 
of the two Williams, the Father and the Son, and 
then the Taxes were laid on the Engliſh, and not 
on the Normans. | 

'Tis true, the Kings of England have taxed their 
Tenants in Ancient Demeſne, without their Conſent 
in Parliament, but this was not a general Tax of 
the People; beſides, theſe Tenants were exempted 
from being taxed with the reſt of the Nation in 
Parliament, becauſe they were liable to give the 
King a Tallage, ratione tenuræ, whenever he had 
occaſion for it; and this was accounted rather a 
Privilege than otherwiſe, becauſe they were free 
from all other Taxes and Parliamentary Atten- - 
dance, and were taxed much leſs then the reſt of 
the People, in regard of their tillingthe King's Lands 
for the maintenance of his Houſhold; but when 
this reaſonable Prerogative was abuſed, and the 
Exactions levied upon theſe Tenants became in- 
tollerable, then they would no longer pay, but got 
it remedied by this Statute De tallagio, Cc. 

Soljkewiſe the Tenants, who held of the King by 
Knights Service,taxed themſelyes outof Parliament: 

F 4 Now 
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Now for the true underſtanding of this matter, it 


will be neceſſary to be a little more particular, be- 
cauſe Arguments have been deduced from thence 
to prove that Taxes may be zaiſed upon the Peo- 
ple without their Conſent in Parliament. 

William called the Conqueror, divided ſeveral 
Lands in England amongſt his great Followers, to 
find ſo many Horſes and Arms, and to do particu- 
lar Services; and their Deſcendants afterwards held 
theſe Lands upon the fame Tcnure, which was 
called Knights Service, an the Tenants were call- 
ed Tenants in capite, becauſe they held immediate- 
ly of the King, as of his Crown, 

He likewiſe gave other Lands to Perſons to per- 
form mcaner Services, as to be his Woodwards, Fo- 
reſters, Huntſmen, Falconers, & c. which was pro- 
perly called a Tenure in petit Serfeanty ; not but 
that the preſenting him with a Bow and Arrow, or 
a Pair of Spurs every Year, might be called ſo to. 

Some of our Hiſtorians have found out an anci- 
ent Record to prove, that theſe Tenants in capite 
did tax themſelves out of Parliament, (vix.) Anno 
19 H. 3. there is a Writ directed by that King, to 
the Sheriff of Suſſcx, reciting, that the Lords Spiri- 
tual and Temporal, and all others who held of him 
in capite had voluntarily, & ſine conſuetudine, grant- 
ed to him an Aid of two Marks for every Knights 
Fee, and therefore he was commanded to diſtrain 
far it, &c. 

But this Writ only proves, that the King's Te- 
nants in capite gave him an Aid in an unprecedent- 
ed manner; for the Writ tells us, it was fine conſue. 
tudine; neither was this a general Tax, for almoſt 
half the Lands in Exgland were then in the Poſſeſ- 
ſion of Biſhops, Abbers, Priois, &c. and near 
two Thirds of thoſe Lands were held in Libera Elee- 
m,. and nut of the Ring in capite; and all ihe 
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Lands, almoſt in whole Counties, were held by o- 
thers in Free Socage, fo that the Tenants in capite 
could not tax them, though they might tax them- 
ſelves. ?Tis true, ſome of our Kings did tax the Un. 
der-tenants of theſe Tenants in capite who were 
both numerous and rich ; and this they did out of 
Parliament, apprehending that they might as well 
tax ſuch Under-tenants, as the Tenants in capite | 
might tax themſelves. | 

But this was ſtraining the Precogative too far; 
and thoſe Under-tenants being made uneaſie by 
ſuch Exactions, they joined with the whole Nation, 
to recover their Liberties, which in this par- 
ticular was done by this Statute, De tallagio non con- 
cedendo. 

My Lord Coke in his 2 Inf. fol. 5 32. tells us, 
that the Year before this Statute was made, the 
King had taken a Tallage of all Cities and Bo- 
roughs without Aſſent of Parliament; whereupon 
aroſe a great Murmuring and Diſcontent amongſt 
the Commons; for pacitying which Diſcord be- 
tween the King and his Nobles, and for the quiet- 
ing the Commons, and for a perpetual and con- 
{tant Law for ever, both in this and in other like 
caſes, this Act was made, &. being no other than 
a Reſtitution to the Subjects, of all their Laws, 
Liberties and free Cuſtoms, as freely and wholly 
as at any time before. 

Now if this is a true Account of the making 
this Statute, it might be paſſed by Edward of 
Carnar dan, who was eldeſt Son to Edward the l. 
and was probably Regent here whilſt his Father 
was in Flanders, but it was not diſapproved by 
him at his Return, becauſe it was made for the 
quieting the People whom he had incenſed a little 
before, by exacting a Tallage from thoſe who 
dwelt in Cities and Boroughs, without their Aſſent 

f in 


74 De Tallagio nom contedends. 
| in Parliament; and tis not likely fo wiſe a King 
| as Edward I, would aggravate his Subjects, by 
WM diſſenting to ſuch a reaſonable Law to reſtore 
4 them to their Liberties, eſpecially when at the ſame 
time he was engaged in Wars againſt his Enemies 


0 
| And though we are told by the aforeſaid Doctor 
| that notwithſtanding Magna Charta, both King 
| obn himſelf, and ſome of his Succeſſors, made 
k Id with the People in Money-matters, until this 
\ Statute was made : He might as well have told us, 
| chat though we have ſeveral good Laws to fecure 
| our Properties, yet we very often meet with Men 
| on the Road, who make bold with us in Money- 
matters, but certainly ſuch boldneſs doth not make 
what they do lawful; but the Doctor had forgot 
the Rule, that 4 facto ad jus non datur conſequent ia. 

And here it may not be improper to mention 
an attempt to raiſe Money without Conſent of 
Parliament, in a late Reign, which was called 
Ship-money, (i. e.) Money raiſed only by the King's 
Proclamation to build Ships, and to provide Na- 
val Stores for the Defence of the Nation, when 
in Danger ; and the King was to be fole Judge 
of that Danger ; and accordingly great Sums were 
levied on the Subjects, and thoſe who refuſed to 
pay were committed without Bail, and no Habeas 
Cor pus would be allowed to diſcharge them. 

'Tis true, this Money was not ſquanderd away, 
but the Royal. Sovereign, a Ship well known by that 


Name, and ſome other Ships were built with it: 4 
And though the King was then engaged in a War ü 
with the Houſe of Auſtria, to reſtore his Brother in Y 
Law to the Palatinate, which was his Inheritance, and 

this at the deſire of the Parliament, from whom he {: 
could afterwards have no Aſſiſtance, and was t 


therefore forced to make uſe af ſome exorbitant 
| | Methags 
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Methods to raiſe Money, (of which this was ane) 
and tho? he did it by the Advice of his Privy Coun- 
cil, and almoſt all the Judges, yet it being illegal, 
and an Infringment of the Liberties of the People, 
it made them diſcontented ; and therefore * 3.4 
the Parliament fate in the Year 1640, he releaſed 
all thoſe who were in Priſon for not paying this 
Money, and wholly acquieſced in the Judgment of 
both Houſes, who condemned thoſe Proceedings as 
illegal; and he left all the Judges, who gave their 
Opinion for it, to the Judgment of Parliament. 
There was about that time another way found 
out of raiſing Money without the Parliament, and 
that was by Tonnage and Poundage, (i. e) fo 
much for every Ton of certain Goods, and one 


Shilling for every Pound in value of other Goods, 


brought into the Kingdom, or exported. 

This was a Subſidy firſt granted to H. 6. and to 
all ſucceſſive Kings by the Parliament, for and 
during their reſpective Lives; but it being levied 
by King Car. 1. before it was granted by the Par- 
lament, as ſoon as they met they drew up a Re- 
monſtrance againſt it ; and at the End of the Seſ- 
ſions they voted, not only that the Miniſters who 
levied it, but that thoſe who voluntarily paid it, 
were Betrayers of the Liberties of England, and E- 
nemies to the Common - wealtn. | 


Anno 25 Ed. 3. 


A Declaration what Offences ſhall be adjudged Treaſon, 


Hereas divers Opinions have been before 

this time, in what caſe Treaſon ſhall be 

ſaid, and in what not, (2) the King at the Requeſt of 
the Lords and Commons hath made a Declaration 
in the manner as hereafter followeth, that is to 


lay, 


f 
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ſay: When a Man doth compaſs or imagine the 
Death of our Lord the King, or of our Lady his 
Queen, or of their eldeſt Son and Heir. (3.) Or 
if a Man do violate the King's Companion, or the 
King's eldeſt Daughter unmarried,or the Wife of the 
King's eldeſt Son and Heir. (4.) Or if a Man de- 
clare War againſt our Lord the King in his Realm, 
or be adherent tothe King's Enemies in his Realm, 
giving them Aid and Comfort in the Realm, or 
elſewhere, and thereof be provably attainted, of 
open Deed, by the People of their condition. (5.) 
And if a Man counterfeit the King's Great Seal, or 
Privy Seal, or his Money (6.) And if a Man bring 
falſe Money into this Realm, counterfeit to the 
Money of England, as the Money called Luſhburgh, 
or other, like to the ſaid Money of England, know- 
ing the Money to be falle, to merchandiſe, or 
make Payment, in Deceit of our ſaid Lord the 
King, and of his People. (7.) And if a Man ſlay 
the Chancellor, Treaſurer, or King's Juſtices of the 
one Bench or -the other, Juſtices in Eyre, or Ju- 
ſtices of Aſſize, and all other Juſtices aſſigned 
to hear and determine, being in their Places doing 
their Offices. (8.) And it is to be underſtood, that 
in the Caſesabove rehearſed that ought to be judged 
Treaſon, which extends to our Lord the King, and 
of his Royal Majeſty. (9.) And of ſuch Treaſon 
the Forfeiture of the Eſcheats pertaineth to our 
Lord, as well of the Lands and Tenements holden 
of others, as of himſelf. (10.) And moreover, 
there is another manner of Treaſon, that is to ſay, 
when a Servant ſlayeth his Maſter, or a Wife 
her Husband, or when a Man, Secular or Religi- 
ous, flayeth his Prelate, to whom he oweth Faith 
and Obedience. (11.) And of ſuch Treaſon the 
Eſcheats ought to pertain to every Lord of his own 
Fee. (12.) And becauſe that many other like Cow 
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of Treaſon may happen in time to come, which a 
Man cannot think nor declare at this preſent time: 
It is accorded, That if any other Caſe, ſuppoſed 
Treaſon, which is not above ſpecified, doth hap- 
pen before any Juſtices, the Juſtices ſhall tarry with- 
out any going to Judgment of the Treaſon, till 
the Cauſe be ſhewed and declared before the King 
and his Parliament, whether it ought to be judged 
Treaſon or other Felony. (13.) And if percaſe 
any Man in this Realm ride armed covertly or 
ſecret with Men of Arms, againſt any other, to 
flay him, or rob him, or take him, or retain 
him, till he hath made Fine and Ranſom for to 
have his Deliverance ; it is not the mind of the 
King nor his Council, that in ſuch Caſe it ſhall be 
judged Treaſon, but ſhall be judged Felony, or 
Treſpaſs, according as the Law of the Land of old 
time uſed, and according as the Caſe requireth. 
(14.) And if in ſuch Caſe, or other like, be- 
fore this time any Juſtices have judged it Treaſon, 
and for this Cauſe the Lands and Tenements have 
come to the King's Hand as forfeit ; the chief 
Lords of the Fee ſhall have the Eſcheats of the Te- 
nements holden of them, whether that the ſame 
Tenements be in the King's Hands, or in others, by 
Gift, or in other manner. (t5.) Saving always to 
our Lord the King the Year and the Waſte, and 
the Forſeitures of Chattels which pertain to himin the 
Caſes abovenamed. (16.) And that the Writs of Scire 
Facias be granted in ſuch Caſe againſt the Land- 
Tenants, without other Original, and without al- 
lowing any Protection in the ſaid Suit (17.) And 
that of the Lands which be in the King's Hands, 
Wrics be granted to the Sheriffs of the Counties 
where the Lands be, to deliver them out of the 


_ King's Hands without delay. 
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The Comment. 


Reaſon is derived from Trabir, which ſignifies, 
treacherouſly to betray: When it concerns 
the Government and the Publick, *tis called High 
Treaſon, but agaioſt particular Perſons; as a Wife 
killing her Husband, a Servant his Maſter, Cc. it is 
Petty Treaſon. __ UE wit) | 

High Treaſon, in the Civil Law, is called Crimen 
Laſe Mojeſtari.a Crime wronging Majeſty ; but in 
our Common Law-Latin, Alta Proditio, and in an 
Indictment for this Offence, the Word Proditorie 
mult be in” _ Tre re 7 

Before the making this Act, ſo many things were 
charged as High. Treaſon, that no Man knew how 
to behave himſelf : Now by this Statute, the Parti- 
culars of that Grand Crime are reckoned up, and 
all others excluded, till declared by Parliament. 
And the ſettling of this Affair was eſteemed of 
ſuch Importance to the Publick Weal, that the 
Parliament wherein this Act paſſed, was called 
long after, Benedictum Parliamentum, The Bleſſed 
Parliament. Tr, | 
The Subſtance of this Statute is branched out 
by my Lord Coke, 3d Part of Inſtit. fol. 3. into 
ſix Heads, viz, 

The firſt concerning Death, by compaſſing or 
imagining the Death of the King, Queen, or Prince, 
and declaring the ſame by ſome Overt-deed. By 
killing and murdering the Chancellor, Treaſurer, 
Juſtices of Aſſize, Juſtices of either Bench, Juſtices 
in Eyre, Juſtices of Oyer and Terminer, in their 
Places doing their Offices. 

The ſecond is to violate, that is, to carnally 
know the Queen, the King's eldeſt Daughter un- 


married, the Prince's Wife. 
The 
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The third is, Levying War againſt the King. 
The fourth is, adhering to the King*s Enemies, 

within the Realm or without, declating the ſame by 

ſome Overt - Act. | 

The fifth is, Counterſeiting the Great, the Pri- 
vy Seal, or the King's Coin. | 

The ſixth and laſt, by bringing into this Realm 

. _ Money, to the likeneſs of the King's 
oin. 
Now as to the particular Expoſttion of the ſeve- 

ral parts of this Statute': 4? | 

1. When a Man doth Zompaſi,, & c. In the Ori- 
ginal it is Quant Home, which extends to both 
Sexes; but one that is Non Compos Mentis, or an 
Infant within the Age of Diſcretion, is not in- 
cluded; but all Aiens within the Realm of Ex- 
land, being thereby under the King's Protection, 
and owing: a local Allegiance, if they commit 
Treaſon, may be puniſh'd by this Act; but other- 
wiſe it is of an Enemy. £ 1 
2. To compaſi and imagine, is to contrive; de. 
ſign or intend the Death of the King; but this muſt 
be declared by ſome Overt. Act. But declating by 
an open Act a Deſign to depoſe or impriſon the 
King, is an Overt. Act to maniſeſt the compaſſing 
his Death. For they that will depoſe their King, 
will not ſtick to murder him, rather than fail of 
their End, and (as King Charles the Firſt excellett- 
ly. obſerved, and lamentably experienced) There 
are commonly but few ſteps between the Priſons and the' 
Graves of Princes, . 
3. By the word Ring is intended, r. A King be- 
fore his Coronation, as ſoon as ever the :Crown' 
deſcends upon him; for the Coronation is but a 
Ceremony. 2. A King de Facto, and not de Jure, 
is a King within this Act, and a Treafon againſt 
him is puniſhable; though the right Heir G88 the 
| rown. 
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Crown. 3. A Titular King, as the Husband of 
a Queen, is not a King within this Act, but the 
Queen is, for the word King includes both Sexes. 

4. What is to be underſtood by the King's eldeſt 
Son and Heir within this Act? I anſwer, 1. A 
ſecond Son, after the Death of the firſt-born, is 
within this Act; for he is the eldeſt. Secondly, 
The eldeſt Son of a J Regnant is as well 
within the Statute, as of a King. Thirdly, The 
collateral Heir Apparent, or preſumptive, is not 
within this Statute. Roger Mortimer, Earl of March, 
was in Anno Dom, 1487. (11 Rich. 2.) proclaimed 
Heir Apparent. Anno 37 Hen. 6. Richard, Duke of 
York, was likewile proclaimed Heir Apparent, and 
ſo was Fobn de la Pool, Eail of Lincoln, by Richard 
III. And Henry, Marquels off Exeter, by King 
Henry VIII. But none of theſe, or the like, are 
within the Purview of this Statute, faith my Lord 
Coke, 2 Inſt. fol. 29. 

Note, Whereas in the printed Statute Book, it is 
there ſaid Probably Attainted, the ſame is a great Er. 
ror ; for the words of the Record are, Et de ceo Prova- 
blemem ſoit attaint: And ſhall be thereof Proveably 
Attaint: And I cannot but admire that ſuch a groſs 
Miſtake ſhould be ſuffered, ſince my Lord Coke has ſo 
expreſly obſerved the difference, in theſe words fol. 
lowing, 3 Iuſt. fol. 12: In this Branch ( ſaith he) four 
thingy are to be obſerved : This Word | Provablement] 
Provably, that is, upon direct and manifeſt Proof, 
not upon Conjectural Preſumptions, or Inferences, or 
ſtrains of Wit, 5ut upon good and ſufficient Proof. 
And herein the Adverb [ Provablement] Provably, 
hath a great orce, and ſigniſiet b 4 direct and plain 
Proof; which word, the Lords and Commons in 
Parliament did uſe, for that the Offence was bai- 
nous, and was ſo heavily and ſeverely puniſhed, as 
none other the like ; aud therefore the Offender muſt 

Pro- 
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Provably be attainted, which words are as forcible, 
as upon direct and manifeſt Proof. Note, The 
word is not | Probably] for then Commune Argu- 


mentum might bave ſerved ; but the word is | Prova. 


bly] be attainted, Secondly, This word [Attaint] 
neceſſarily implieth that he be proceeded with, and at- 
tainted according to the due Courſe and Proceedings 
F Law; and not by Abſolute Power, or by other 
meant, as in former times had been uſed. - And there. 
fore if a Man doth adbere to the Enemies of the King, 
or be flain in open War againſt th: King, or otherwiſe 
die before the Attainder of Treaſon, he ſorfeiteth no- 
thing, becauſe (as that Act ſaith) be ts not attaint- 
ed: Nberein this Att hath altered that, which before 
this Act, in Caſe of Treaſon, was raken for Law. 
And the Statute of 34 Edward III. cap. 12. ſaves 
nothing to the Ring, but that which was in elle, and 
pertaining to the King at the making of that Act. 
And this appeareth by a Judgment in Parliament, in 
Ann. 29. H. 6. cap. 1. That Jack Cade being flain 
in open Rebellion, could no way be puniſhed, or forfeis 
any thing, and therefore was attainted by that Act 
of High Treaſon, Thirdly, Of open Deed, per Aper: 
tum Fuctum, theſe words ſtrengthen the former 
Expoſition of ¶ Provablement], an Overt. Act muſt 
be alledged in every Indictment upon this Act, 
and proved. Compaſſing by bare words is not 
an Overt-Act, as appears by many Temporary 
Statutes againſt it. But there muſt be ſome open 
AR, which muſt be manife/tly proved. As if di- 
vers do conſpire the Death of the King, and the 
manner how, and thereupon provide Weapons, 
Powder, Poiſon, Harneſs, and the like, for the 
Executioh of the Conſpiracy. If a Man be Ar- 
raigried upon an Indictment of High Treafon, and 
ſtand Mute, that is, refuſe to plead] he is not to 


be preſſed to Death, but ſhall have the ſame judg- 
G ment 
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Crown. 3. A Titular, King, as the Husbatid of 


a Queen, is not a King within this Act, but the 
Queen is, for the word King includes both Sexes. 
4. What is to be underſtood by the King's eldeſt 
Son and Heir within this Act? I anſwer, r. A 
ſecond Son, after the Death of the firſt-born, is 
within this Act; for he is the eldeſt. Secondly, 
The eldeſt Son of a 8 Regnant is as well 
within the Statute, as of a King. Thirdly, The 
collateral Heir Apparent, or preſumptive, is not 
within this Statute. Roger Mortimer, Earl of March, 
was in Amo Dom. 1487. (11 Rich. 2.) proclaimed 
Heir Apparent. Anno 37 Hen. 6. Richard, Duke of 
York, was like wiſe proclaimed Heir Apparent, and 
ſo was Fobn de la Pool, Eatl of Lincoln, by Richard 
III. And Heny, Marqueſs off Exeter, by King 
Henry VIII. But none of theſe, or the like, are 
within the Purview of this Statute, faith my Lord 
Coke, 2 Inſt. fol. 29. 1059 
Note, Whereas in the printed Statute Book, it is 
there ſaid Probably Attainted, the ſame is a great Er. 
ror ; for the words of the Record are, Et de ceo Prova- 
blement ſoit attaint: And ſhall be thereof Proveably 
Attaint: And I cannot but admire that ſuch a groſs 
Miſtake ſhould be ſuffered, ſince my Lord Coke has ſo 
expreſly obſerved the difference, in theſe words fol. 
lowing, 3 Lust. fol. 12. In this Branch (laith he) four 
things are to be obſerved : This Word LOT) 
Provably, that is, upon direct and manifeſt Proof, 
not upon Conjectural Preſumptions, or Inferences, or 
ſtrains of Wit, but upon good and ſufficient Proof. 
And herein the Adverb [ Provablement] Provably, 


hath a great force, and ſigniſiet h a direct and plain | 


proof; which word, the Lords and Commons in 
Parliament did uſe, for that the Offence was hai« 


nous, and Was 
none other the 


lh 


heavily and ſeverely puniſhed, as 
; and therefore the Offender muſt 
Pro- 


— 


Prov 
as u 
wpord 


ment! 
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fore if a Man doth adbere to the Enemies of 
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Provably be attainted, which words are as forcible, 
as upon direct and manifeſt Proof. Note, The 
word is not [Probably] for then Commune Argu- 


mentum might bave ſerved ; but the word i: | Prova. 


bly] be attainted, Secondly, This word [ Attaint) 
neceſſarily implieth that he be proceeded with, and at- 
tainted according to the due Courſe and Proceedingt 
of Law; and not by Abſolute Power, or by other 
meani, as in former times had been uſed. © And there- 
| the King, 
or be ſtain in open Mar againſt the King, or otherwiſe 
die before the Attainder of Treaſon, he ſorfeiteth no- 
thing, becauſe (as that Act ſaith) be is not attaint- 
ed : Mberein this Act hath altered that, which before 
this AF, in Caſe of Treaſon, was taken for Law. 
And the Statute of 34 Edward III. cap. 12. ſaves 
nothing to the Ring, but that which was in elle, and 
pertaining to the King at ' the making of that Att. 
And this appeareth by 4 Judgment in Parliament, in 
Ann. 29. H. 6. cap. 1. That Jack Cade being flain 
in open Rebellion, could no way be puniſhed, or forfeis 
any thing, and therefore was attainted by that Act 
of High Treaſon, Thirdly, Of open Deed, per Aper: 
tum Factum, theſe words ſtrengthen the former 
Expoſition of [ Provablement], an Overt-A# muſt 
be alledged in every Indictment upon this Act, 
and proved. Compaſſing by bare words is not 
an Overt-Act, as appears by many Temporary 
Statutes againſt it. But there muſt be ſome open 
Act, which muſt be manife/tly proved. As if di- 
vers do conſpire the Death of the King, and the 
manner how, and thereupon provide Weapons, 
Powder, Poiſon, Harneſs, and the like, for the 
Executioh of the Conſpiracy. If a Man be Ar- 
raigned upon an Indictment of High Treafon, and 
ſtand Mute, [that is, refuſe to plead] he is not to 


be preſſed to Death, but ſhall have the ſame Judg- 
G ment 


4 
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ment, and incur ſuch Forfeiture, as if he had 
been convicted by Verdict, or had confeſſed it. 
Por this ſtandeth well with this word N 
for fatetur facinus qui judicium fugit. But other wi 
it is in Caſe of Petit Treaſon, Murder, or other 
Felony. If a Subject conſpire with a Foreign 
Prince, to invade the Realm by open Hoſtility, 
and prepare for the ſame by ſome Overt- Act, this 
is a ſufficient Overt-ACt for the Death of the King, 
Fourthly, The Compoſition and Connexion of the 
words are to be obſerved, viz, e be At- 
tainted by open Deed.) This, (as was relolved by 
the Juſtices in Eaſter Term, 35 Eliz.) relateth to 
the ſeveral and diſtin& Treaſons before expreſſed 
(and ſpecially to the Compaſſing and Imagination of 
the Death of the King, &c. for that is a Secret in 
the Heart) and therefore one of them cannot be 
an Overt- Act to another; as for example: A Con- 
ſpiracy is had to levy War, this (as hath been 
ſaid and ſo reſolved) is no Treaſon by this AR, 
until it be levied; therefore it is no Overt-Act, or 
manifeſt Proof of the Compaſling the Death of 
the King within this Act; for the words are [de 
ceo, &c. thereof | that is, of the Compaſling of the 
Death. Divers later Acts of Parliament have or- 
dained, That Compaſling by bare Words or Say- 
ings, ſhbuld be Treaſon, but are all either repeal- 
ed or expired. And it was Wont to be ſaid, bare 
words may make an Heretick, but not a Traytor, 
without an Overt-· Act. And the Wiſdom of the 
Makers of this Law would not make word, only to 
be Treaſon, ſeeing ſuch variance commonly a- 
mong the Witneſſes is about the ſame, as few of 
them agree together. But if words be ſet down in 
Writing by the Delinquent himſelſ, that is a ſuffici- 
ent Overt-Act within this Statute. 
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And this was one Miliami's Caſe, who wrote a 
Book called Speculum Regale, wherein he foretold 
the Death of the King. | 
And even Words themſelves may be laid as an 
Overt-Act of Treaſon; . for 'tis the natural way to 
expreſs our wicked Intentions, and this was one 
Crohagon's Cale an Iriſh Man, who being beyond 
Sea ſaid, I will kill the King if I can come at him, 
and afterwards he came into England, and was ap- 
prehended and indicted for Compaſling the Death 
of the King, and theſe words were laid in the In- 
dictment as an Overt-Act, and being proved, he 
was convicted of High Treaſon. 

'Tis true, my Lord Coke, in his Pleas of the 
Crown, fol. 14. was of a contrary Opinion, v3z. 
That Words are not an Overt-Act, but in Caſe of 
pr Regicides, that Opinion was denied to be 

w. 
In the 1zth Year of King James, one Owen 
declared, That the King being excommunicated by 
the Pope, might be depoſed or killed: I do not 
find that this was laid as an Overt-Act of Trea- 
ſon at that time; but it was never yet doubted but 
that ſending Letters, to incite wicked. Perſons to 
attempt it, or printing any treaſonable Poſitions, 
was High Treaſon. 

Gathering Men together, to compel the King 
to comply with their Demands, or to remove Evil 
Counſellors, or to conſpire with a Foreign Prince 
to invade the Kingdom; theſe and ſuch like are O- 
yert-· Acts to make a Man guilty of High Treaſon. 

In the Preamble of the Statute 1 Mar. Con- 
cerning the Repeal of certain Treaſons, declar- 
ed to be fo after the making this Statute 25 E“. 
3. and before that time) and for bringing back all 

reaſons to be comprehended in fome of the 
Branches thereof; it was agrecd by the whole Par- 

+ & liament, 
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liament, That, Laws juſtly made for the Preſerva. 
tion of the Conmonwealth, without extream Paniſh- 
ment, are more ofien obeyed and kept, than Laws and 
Statutes made with great and extream Puniſhments, 


and in ſpecial, ſuch Laws and Statutes ſo made, where. 


by not only the ignorant and rude and unlearned People, 
but alſo ſentinel and expert People, minding Honeſty, 
are oftentimes trapped and ſnared, yea many times for 
words only, without other Act or Deed done or perpe- 
trated ; therefore this Act of 25 Ed. 3 doth pro- 
vide, that there muſt be an Overt-Act; but words 
without an Overt-ACt are to be puniſhed in ano- 
ther degree, as an High Miſpriſion. 
By People of their Condition, that is their Equals. 
7. As to Treaſon by levying War, *tis true a 
Conſpiracy or Compaſling to do it, is not rligh 
Treaſon, if the War is not actually levied; this 
appears by the Statute 13 Elix. cap. 1. which made 
ſuch Conſpiracy Treaſon during her Life: But if 
a War is levied, then the Conſpirators are all 
Traitors, though they may not all be in Arms; 
and if *tis not levied, yet the meeting and conſult- 
ing to do it, is a ſufficient Overt-Act to prove the 
Compaſling and imagining the Death of the King. 
Raiſing Forces for any publick End or Popo 
is Treaſon, as may appear in the Inſtances fol- 
lowing, | 2 
Some London Apprentices were committed for a 
Riot, and ſome other Apprentices conſpir'd to re- 
leaſe them, and to klll the Lord. Mayor; and in- 
tending to provide themſelves with Armour, they 
broke open two Houſes near the Tower; they 
got a Trumpet, and hung an old Cloak on a 
Pole for their Colours, and were going towards 
the Lord Mayor's Houſe, in this tumultuous man- 
ner, but where oppoled by the Sheriffs whom they 
reſiſted; and chis was adjudged High Treaſon by 
| 4 levying 
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levying War, &c. and within the Statute of 13 
Elix. 

So where one Cor ton, and ſeveral other London 
Apprentices aſſembled to pulldown Bawdy Houſes 
in Moorfields, and having choſen Captains amongſt 
themſelves, they marchd in a Watlike poſture, 
and wounded the Conſtables, and oppoſed the 
King's Guards, who came to ſuppreſs them ; all 
which being found by a Special Verdict at the 
0/4 Baily, upon an Indictment againſt ſome of 
them, it was adjudged High Treaſon, in levying 
War . againſt the King; and ſome of them were 
executed, 

Several conſpired in Oxfordſhire to pull down 
Incloſures, and intended to go to the Lord Norris's 
Houſe to furniſh themſelves with Armour, Horſes, 
and from thence to London, and thereto join with 


more; this was likewiſe adjudged to be Treaſon. _ 


Two or more; conſpired to levy War, and one 


of them did afterwards actually raiſe Forces; this 


was adjudged by all the Judges to be High Trea- 
ſon in all of them; and this was Sir Nicholas Throg.. 
»orton's Caſe, who conſpir'd with Vyat. | 

(8.) As concerning the interpretative Treaſons, 
by killing the Chancellor, Treaſurer, Juſtice of one 
or the other Bench, Juſtice in Eyre, or of Aſſize, or 
Oyer and Terminer ; the Statute extends only to the 
Perſons therein named, and not to the Lord Stew- 
ard, Conſtable or Marſhal, or Lords of Parlia- 
ment; and it extends only to thoſe, during the 
time they are in the ſaid Offices, and not after- 
wards, nor when they are wounded, unleſs they 
die of thoſe Wounds. 

By the Statute 3 H. 7. cap. 14. compaſſing to 
kill a Privy Counſellor is Felony, but by a late 
Statute, made in the ninth Year of Queen Anne. 
cap. 16. reciting that bre Guiſcard, being under 
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an Examination before a Committee of Privy 
Council for Treaſon, did with a Pen-knife ſtab 
Robert Harley, Eſq; then Chancellor of the Ex. 
chequer, and a Privy Counſellor, and being com. 
mitted for the ſaid Crime died in Newgate ; and 
there being no ſufficient Puniſhment by the Laws 
now in being for aſſaulting, or wounding a Privy 
Counſellor, it was therefore enacted, That if any 
Perſon unlawfully attempted to kill, or ſheuld unlawfully 
aſſault, and 22 or wound a Privy Counſellor, when in 
tbe Execution of the Office, the Offender being convicted 
thereof, ſhould be a Felon, and ſhould ſuffer Death, as 
in Caſes 4 Felony, without benefit of Clergy. | 

(9 ) Counterfeiting the Great or Privy Seal is 

Treaſon ; but it muſt be an actual Counterfeiting 
it, for compaſſing to do ſo is not Treaſon; nei- 
ther is it Treaſon for the Chancellor to fix the 
Great Seal to any thing without a Warrant: So fix 
ing a new Great Seal to another Patent, is a great 
Miſpriſion, but no Treaſon; becauſe tis not a 
Counterſeiting within this Statute ; neither is the 
counterfeiting the Privy Signet or Sign manual 
Treaſon within this Act; but *tis made fo by the 
Statute 1 Mar. cap. G. | 
One Leak, glued two Parchments fo cloſe to- 
gether, that it could not be perceived, and chen 
he put a Label thro' both, and upon the vupper- 
moſt he wrote a Patent, and gut the Great Seal 
fixed to the Label, then he took off the written 
Parchment, and left the Label hanging to the 
Blank, this was adjudged a great Miſpriſion. 

One Robinſon counter feited the Privy Seal, and 
a Patent, but he omitted ſome words in the Style 
of the King, and added other words on purpoſe, 
that there might be a difference between the real 
Patent which was truely ſealed, and the Privy Scal, 
which was caunterfeited; and by the help of this 


coup- 
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counterfeited Privy Seal, he obtained the Great 
Seal to his Patent; this was declared to be High 
Treaſon, for having collected Money by theſe 
Counterſeits, he had uſurped Regal Authority. 

(10.) As to the Coin, it was Treaſon at Common 
Law for any Subject to make it, tha? he did not 
utter it, but to counterfeit it was made Treaſon by 
this Statute. 

Clipping, Waſhing, and Filing, was not counter- 
ſeiting within this Law ; thoſe Offences were made 
High Treaſon, by a ſubſequent Statute, (viz. 
5 Elix. cap. 1) but without Corruption of Blood, 
or Loſs of Dower. 

Neither is Imparing, Diminiſhing, Falſiſy ing or 
Scaling the Coin any Counterſeiting within this 
Statute, but tis made Treaſon by the Statute 18 
Elix. without Corruption of Blood, G 

And Forging any Foreign Coin, it Current 
here by Proclamation, is High Treaſon by the Sta- 
tute 1 Mar. cap. 6. and if not Current here, tis a 
Miſpriſion of Treaſon in the principal Forgers, 
their Aiders and Abettors, by the Statute 14 Elix. 


ca 


The ſecond Offence concerning Money, here 
declared to be Treaſon, is, If any Perſon bring in- 
to this Realm counterfeit Money: Where vote, 
1. It muſt be counterfeit. 2. Counterfeited to the 
ſimilitude of Engliſh Money. 3. It mult be brought 
from a Foreign Realm, and therefore not from re- 
land. 4. It muſt be brought knowingly. 5. Brought, 
and not barely uttered here. But by the Statute 
De Moneta, if falſe or clip d Money be found in a 
Perſon's hands, and he be ſuſpitious, he may be 
arreſted till he can clear himſelf, 6. He muſt 


merchandize thengwith, that is, make Payment 
thereof. 
G 4 (11.) As 


__ Of Treaſons. | 
(11.) As this Statute leaves all other doubtful 
Matters to be declared Treaſon in Parliament, but 
not to be puniſh'd as ſuch till ſo declared: So in 
ſucceeding Kings Reigns, abundance of other Mat- 
ters were declared Treaſon, which being found ve- 
ry grievous and dangerous, by the Statue of x Mar. 
cap. 1. it is Enacted, That thenceforth no Act, Deed, 
or Offence, being by Att of Parliament, or Statute, 
made Treaſon, Petty Treaſon, or Miſpriſion of Treaſon, 
by Hordi, Writing, Ciphering, Deeds, or otherwiſe bow. 
ever, ſhall be taken, had, deemed or adjudged to be 


High-Treaſon, Petty-Treaſon, or Miſpriſion of Treaſon, 


hut ouly ſuch as be declared and expreſſed to be Treaſon, 
Petty. Treaſon, or Miſpriſion of Treaſon by this Statute of 
25 Edw. 32. | : 
af 12.) The Offences made. Treaſon, ſince the 
firſt Year of Queen Mary, ate as follow. | 
Refuſing the Oath of Supremacy upon the ſecond 
Tender, is Treaſon by the Statute 5 Elix. cap. 1. 
but no Corruption of Blood; and by the ſame 
Statute, tis Treaſon to bring into this Realm the 
Popes Bulls, or to put them in Execution, or Re- 
conciling any of the Subjects to the Church of 
Rome, or abſolving them from their Obedience, or 
for a Prieſt to come into England, and not to ſub- 
mit himſelf in two Days; the like for Engliſhmen 
in Foreign Seminaries, 27 Elia. cap. 2. Lhe 
So likewiſe by an Act made in the 4th and 5th 
Years of the late Queen Arne for the better Secu- 
rity of her Majeſty's Perſon and Government; *tis 
N That if any Perſon after the 25th of March, 
706, ſhall maliciouſly, adviſedly, or directly, by 
Writing or Printing, declare, or affirm that the 
Queen is not lawful Queen, or that the pretended 
Prince of Wales hath any TP the Crown, or 
that any other Perſon hath a Right to it, other» 
wile than according to the Act of Settlement, made 


1, & 
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1, & 12. V. or that the Kings and Queens of 
England are not able by the Authority of their 
Parliaments, to make Laws ſufficient to limit and 
bind the Crown of this Realm, ſhall be guilty of 
High Treaſon, and being thereof convicted and 
attainted, ſhall ſuffer Death, and all Loſſes and 
Forfeitures, as in Caſes of High. Treaſon. 

And if any one by Preaching, Teaching, or ad- 
viſed Speaking ſhall declare, maintain or afficm, 
as aforeſaid, ſuck Perſon being lawfully convicted 
ſhall incur the Penalty of a Premunire, (i. e.) they 
ſhall be out of the King's Protection, ſhall be 
committed to Priſon, and loſe their Lands, and Te- 
nements, Goods and Chattles, 

But by this Statute, if the Proſecution be for 
Words, there muſt be Information given of them 
upon Oath toone or more Juſtices of the Peace with. 
in three Days after ſuch Words were ſpoken ; and 
the Proſecution muſt be within three Months af. 
ter ſuch Information, and the Conviction muſt 
likewiſe be by the Oath of two credible Witneſſes. 

'Tis to be obſerved that in High Treaſon there 
are no Acceſſaries; and therefore my Lord Coke 
tells us, that what will make a Man Acceſſary to 
a Felony before the Fact, the ſame will make him 
Principal in High Treaſon. | 

Now as to Trials for Treaſon, there hath been 


a conſiderable Alteration made in the Law for the 


benefit of the Subject in late Years; and one would 
wonder that amongſt a People ſo jealous of their 
Liberties, that it had not been done before ; or in- 
deed that in theſe Caſes, where the Puniſhment is 
ſo great, the Criminal ſhould not have the ſame 
Benefit of defending himſelf, as he hath for a com- 
mon Treſpaſs. 

My Lord Coke, in the 12 Year of King James, 
tells us, that the Jeſuits had ſlandered our Law in 
Caſes of Trials for Treaion, becauſe the ey 
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had neither Counſel allowed, and that their Wit. 
neſſes were not examined on Oath. 

But in this the Jeſuits were miſtaken, for Coun. 
ſel is allowed the Priſoner, but tis with Leave of the 
Court; tis true, his Witneſſes formerly were not 
on Oath, and he was under many hardſhips after 
his Commitment; his Friends (if he had any) 
were not ſuffered to come to him, he had neither 
Pen, Ink or Paper allowed and was altogether 
ignorant for what Species of Treaſon he was com- 
mitted, or who were the Witneſfes that accuſed 
him; for he could not have the Copy of the In. 
dictment; if by chance any Perſon was ſo hardy 
as to give him any manner of Advice, without 
Leave of the Court, ſuch Perſon was puniſhable; 

and if upon his Arraignment he deficed Counſel, 
upon any point of Law ariſing upon the FaR, 
ſuch Counſel muſt be ready to argue it inſtanter, 


and the Court uſually gave Judgment upon the 


Point fo argued, at the ſame time. 

The whole Proceedings againſt him were very 
ſtri& ; for though he might except againſt any of 
the Jury, yet that could be no manner of Advan- 
tage to him, becauſe he was not allowed a Copy 
of the Pannel, that he might conſider againſt 
whom to except. 

If he produced any Witneſſes, (it was light as 
the Jeſuics obſerved) they were nat examined on 
Oath, and this, (as it hath been very juſtly obſerv- 
ed) was cither too great an Advantage for the 
Pritoner, or rather none at all; for if the Witnel(- 


ſes not ſworn, ſhould have equal Credit with thoſe 
who were, then the Priloner had too great an Ad- 
vantage; but if they were to have no Credit with 
the Jury, becauſe nor fworn, then it was meer 
erifling to luffer him to produce any Wiinelles at 


Bar 


all. 
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But the Parliament in the ſeventh Year of the 
late King William, wiſely conſidering that Truth 
cannot well appear, but by the Teſtimony of 
Witneſſes, thought it abſolutely neceſſary to put 
the higheſt Obligations on them, and that on both 
Sides, which is an Oath. 

Therefore they provided, That a Perſon indict- 

ed for Treaſon, by which Corruption of Blood 
might be made, or for Miſpriſion of ſuch Treaſon, 
ſhall have a Copy of the whole Indictment five 
Days before his Trial, he deſiring the ſame; and 
that he may adviſe with Counſel, and make his 
full Defence by two of them ; that his Witneſles 
ſhall be upon Oath, and that he pay for the Copy 
of his Indictment, not exceeding hve Shillings, but 
he is not to have the Names of the Witneſſes for 
the King. 

'Tis farther enacted, That no Man ſhall be in- 
dicted, tried or attainted of ſuch Treaſon, or 
Miſpriſion of Treaſon, but upon the Oath of law- 
ful Witneſſes, who ſhall both ſpeak to the ſame 
Overt-A& of Treaſon, or to different Acts, but 
of the ſame Treaſon, unleſs the Priſoner is mute, 
refuſeth to plead, or challengeth above thirty-ſix 
peremptorily, or conſeſſeth the Fact. 

But ſuch Offender may be outlawed, and if at- 
tainted by Outlawry, yet he may come in and be 
tried by Law aſter ſuch Outlawry, and he ſhall up- 
on his Trial have the Benefit of this Act. 

And where diſtinct Treaſons of divers kinds are 
alledged in one Indictment, one Witneſs to one 
Species of Treaſon, and another Witneſs to ano. 
ther, ſnall not be two Witneſſes within the Meaning 
of the Law; and no Evidence ſhall be given of an 
Overt-Act, unleſs expreſly laid in the Indi&tment. 

The Proſecution ſhall be within three Years af. 
ter the Offence committed, except it be for Trea- 
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ſon in deſigning or attempting the Aſſaſſination 
of the King. 1 
No Indictment ſhall he quaſh'd for miſ- writing, 
or for falſe or improper Latin, unleſs Exception be 
taken to the ſame, before the Evidence given in 
Court; neither ſhall any ſuch matter be a ſuffici- 
 entCauſe to arreſt the Judgment after Conviction ; 
yet it may be reverſed by Writ of Error. 

When a Peer is tried, all the Peers who have a 
right to fit and vote in Parliament, ſhall be ſum- 
moned twenty days before the Trial; and they 
moſt take the Oaths, &c. | 

But this Act doth not extend to any Indictment 
for counterfeiting the Coin, the Great Seal, Cc. 

Theſe are the Inconvenjencies remedied by this 
Act, 7 V. cap. 3. fo that now a Perſon committed 
for High Treaſon hath the ſame Liberty and Me- 
thod of defending himſelf, as if he had been indict- 
ed for an ordinary Treſpaſs. 

But as to Indictments for Treaſon they muſt be 
found in the County where the Fact was done; and 
if ir is for levying War, conſpiring the Death of 
the King, or adhering to his Enemies, (i. e.) by 
aiding or comforting them, it muſt conclude con- 
tra ligeantiæ ſus debitum: And it is not ſufficient, 
though the particular Facts alledged do ſnew that 
it was rd his Allegiance : This was Mr. Walcot's 
Caſe, who was executed for High Treaſon, and 


his Attainder was reverſed for this Reaſon in the 


Houſe of Lords, but it was by the Majority of 
one Vate and no more. 


Another 
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Another Statute of King Edward the Third. 
Anno 2 Edw. 3. Cap. 2. 


In what Caſes only Pardon of Felony ſhall 
be granted, Ge, 


Tem, Whereas Offenders have been greatly incouraged 


granted in times paſt, of Manſlaughters, Robberies, Fe. 
lonies, and other Treſpaſſes againſt the Peace. (2.) i 
is ordained and 25 that ſuch Charters ſhall not 
be granted, but only where the King may do it by 
his Oath, that # to ſay, where a Man ſlays another in 
his own Defence, or by Misfortune, (3.) And alfo 
they bave been encouraged, becauſe that the Faſtices of 
the Gaol-Delivery and of Oyer and Terminer, have 
been procured by great Men, againſt the Form of the 
Statute made in the 27th Tearof the Reign of King Ed. 


Grandfather to our Lord the King, wherein is cont ain 


en, that Fuſtices aſſigned to take Aſſizes, if they be 

men, ſhall make deliverance ; and if the one be a 
Clerk, and the other a Lay»man, that the Lay. Fudge, 
with another of the Country aſſociate to him, ſhall deliver 
the Gaols. (4.) Wherefore it is Enatted, That Fu#tices 


ſhall not be made againſt the Form of the ſaidStatute.(F.) 


And that the Aſſizes, Attaints, and Certifications, be 
taken before the Fuſtices commonly aſſigned, which ſhou 
be good Men and lawful, having Knowledge of the 
Law, and none other, after the Form of another Statute 
made in the time of the ſaid King Edward the Firſt, 
(6.) And that the Oyers and Terminers ſhall be grant. 
ed, but before the Fuſticet of the one Bench or the other, 
or the Fuſtices Errants , and that great Hurt, or hor- 
rible Treſpaſſes, and of the King's ſpecial Grace, after 
the Form of the Statute thereof ordained in the time of 
the ſaid Grandfather, and none otherwiſe. * 


becauſe the Charters of Pardon have been ſo eaſily 


* * 4 r * 
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The COMMENT. 


Touching this Statute, and ſeveral others to the 

fame purpoſe, as 14 Edw. 3. cap. 14. and 10 
Edw, 3. cap. 2. and 13 R. 2. cap. 1. and 16 R. 
cap. 6. &c. 


We ſhall only give you the words of Coke in the 
third part of his Inſt. fol. 236. 


What things the King may pardon, and in what 
manner, and what he cannot pardon, falleth now 
tobetreated of, 


N caſe of Death of Man, Robberies and Felonies 
againſt the Peace, divers Acts of Parliamenc 
have Reſtrained the power of granting Charter; of Par. 
dons : Firſt, That no ſuch Charters ſhall be grant- 
ed, but in caſe where the King may do it by bis Oath, 
Secondly, That no Man ſhall obtain Charters out of 
Parliament. Stat. 4 Edw. 3. cap. 13. And according- 
ly in a Parliament-Roll it is 2 [for the Peace of 
the Land it would much help, if good Juſtices 
were appointed in every County, if ſuch as be 
let to Mainprize do put in good Sureties, as Eſ- 
quires or Gentlemen: And that 20 Pardon were 

ranted but by Parliament, ] Thirdly, for that the 
King hath, granted Pardons of Felonies upon falſe 
Suggeſtions ; it is provided, that every Charter of 
Felony, which ſhall be granted at the Suggeſtion 
of any, the name of him that maketh the Suggeſti- 
on, ſhall be compriſed in the Charter ; and it che 
Suggeſtion be found untrue, the Charter ſhall be 
diſallowed. And the like proviſion is made by the 
Statute of 5 H. 4. cap. 2. tor the Pardon of an Ap- 
prover. 


Fourthly, 
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Fourthly, It is provided that no Charter of Par- 
don for Murder, Treaſon, or Rare, ſhall be allow- 
ed, Cc. If they be not ſpecified in the ſame Char- 
ter, Statute 13 R. 2. Before this Statute of 13 R. 2. 
by the Pardon of all Felonies, Treaſon was par- 
doned, and ſo was Murder, & c. At this day, by 
the Pardon of all Felonies, the Death of Manis not 
pardoned. Theſe be excellent Laws for Direction, 
and for the Peace of the Realm. But it hath been 
conceived, (which we will not queſtion) that the 
King may diſpenſe with theſe Laws by a Non ob- 
ſtante, (notwithſtanding) be it General or Spe- 
cial (albeit we find not any ſuch Clauſes of won Ob- 
ftante,) notwithſtanding, to diſpenſe with any of 
theſe Statutes (but of late times.) Theſe Statutes are 
excellent Inſtructions for a Religious and prudent 
King to follow, for in theſe Caſes, As it is the 
higheſt Kingly Power to be able to Act what he 
Wills; ſoit is his Greatneſs and Nobleneſs to Will 
only what he lawfully can. Hereof you may read 
more in Juſtice Staundford, lib. 2. cap. 32. in divers 

laces of that Chapter, of his grave Advice in that 

alf. Moſt certain it is, that the Word of God 
has ſet down this undiſputable general Rule. (Be. 
cauſe Sentence againſt evil Men is not ſpeedily executed, 
therefore the Hearts of the Children of Men are ſet in 
them to do evil.) And thereupon the Rule of Law 
is grounded. ¶ The hope of impunity.encourageth Of- 
fenders.) [ And the facility J obtaining Pardon, « an 
Incentive to commit Offences. | This is to be addedy 
that the Intention ot the ſaid Act of 13 R. 2. was 
not that the King ſhould grant Pardon of Murder 
by expreſs Name in the Charter, but becauſe the 
whole Parliament conceived, that he would never 
pardon Murder by ſpecial Name, for the Cauſes a- 


toreſaid ; therefore that Proviſion was made, which 


was (as in other Caſes I have obſerved) grounded 
upon the Law of God, | ¶beſce ver ſhall ſhed _— 
Blord. 
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Blood, by Man alſo ſhall bis Blood be ſhed, becauſe Man 
was created after the Image of God; neither can it be 
expiated otherwiſe than by 2 Blood, who ſpilt the Blood 
of another. \ And the words of every Pardon, is 
aſter the Recital of the Offence, Nos pietate moti, 
we being moved with Piety, &. But it can be 
no Piety, to violate an expreſs Law of God, by 
letting Murder ſcape unpuniſhed. Thus Coke, 
whereby we ſee what Opinion he had of ſuch 
Pardons. 
But notwithſtanding this Opinion of my Lord 
Coke, Murders are pardoned by expreſs Name ; 
nay, the Pardon is not good, if the word Murdrum 
is left out. | vi 
And as to the expreſs Law of God, He that ſhed: 
eth Man's blood, by Man ſhall his blood be ſhed, a very 
learned Caſuiſt hath lately ſhewed, that 'tis not 
binding to a Chriſtian Prince; an Abſtract of his 
Argument, is as followeth. | 

This is the ſecond Law given to Noah after the 
Flood; the firſt was a Prohibition to eat blood, which 
was confirmed many Ages aiterwards by Moſes, 
and never abrogated; and yet ſeveral Chriſtian Na- 
tions do not take this Law to be binding, and par- 
ticularly this Nation; for nothing is more common 
than to eat Blood. 

Now if this firſt Law is not binding to Chriſti- 
ans, why muſt the ſecond ? eſpecially ſince tis 
not a moral, but a poſitive Law; and ſuch Laws are 

always capable of a Diſpenſation. 
As for Inſtance, it was a poſitive Law, that the 


Sabbath ſhould be ſanRified, and it was a. capital 


Crime to do any Work on that Day ;but tis certain 
that in ſome caſes, that Law was not binding; for 
if a City was ſet on Fire on that Day, Men might 
leave the Church and Divine Service, and labour 
to quench it. * 
Ti 


5 a a Na 2 arti 8 
C ETD 


MAT. 7, Ap I % ar 7 an * 2 
8 yp * 1 r are 


Of Pardon of Murder. 97 


*Tis likewiſe to be obſerved that the Propoſition 
is not univerſal for tis not that every Murderer 
ſhall be put to Death, tis only that by Man bu 
blood ſhall be ſhed, (3.e.) by the Magiſtrate ; for if 
the Supreme Power had committed a Murder, (as 
David did) he could not be put to Death, be- 
2 there was no Power upon Earth above 

im. | 

And as it did not extend to the Supreme Power, 
ſo in ſome Caſes it did not extend to the Subject; 
for if a Maſter had killed his Servant, if he did noc 
die immediately under his Hand, but lived twenty 


four Hours, the Maſter was not to die. 


So where the Law required two Witneſſes a- 
gainſt a Murderer, and the Offence could be on- 
ly proved by one, the Blood of that Murderer could 
not be ſhed by any Man. 

Neither was this a Negative Law; for it doth not 
ſay the Supreme Magiſtrate ſhall not pardon a Mur- 
_ it only declares what the Puniſhment ſhall 


Now tis certain that Simeon and Levi were guil- 
ty' of Murder, for tho' Shechem, the Son of Ha- 
mer, had defiled their Siſter Dinah, yet he would 
have married her, and they treated with Facob 
her Father about it, and agreed to all the terms 
which Simeon and Levi propoſed ; but yet were 
baſely murdered by them. afterwards. 


Thoſe two great Patriarchs I1/aac, (who was then 
living) and Jacob, the Father of the Murderers, who 


were Men of great Piety, and beloved of God, 
had then the Supreme Power ; and they could not 
be ignorant of this Law given to Noah, becauſe 
he died but a little above forty Years before 1/a«c 
was born; yet they did not put this La in execu- 
tion againſt the Murderers, - which they certainly 
would have done, if _ had believed there cone 
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be no Diſpenſation; but 'tis as certain that they 
were both pardon'd, becauſe many Yeats aſter- 
wards, they went down into egypt with their 
Father Jacob, and died there. | 

Neither did this Law bind David and the Jews 
in his time; for if it had, he who was the beſt of 
Kings, and a Man after God's own Heart, could 
not have tranſgreſſed it in pardoning Abſolom fora 
Murder. | N | 
About Eight hundred Years after this Law given 
to Noab, there was another very ſevere Law, gi- 
ven by God to Moſes, and by him to the Children 
of 1/rael in theſe words (viz.) Ye ſhall take no ſa- 
ti fuction for the Life of a Murderer, which # guilty of 
Death, but he ſhall ſurely be put to Death. 

Now theſe Moſaical Laws, were either Cere- 
monial or Judicial, and given by God, for the bet- 
ter Government of other Fews, and therefore 
bound only them to whom they were given and 
made known; therefore they never bound the 
Gentiles betore the coming of our Saviour, nor 
the Chriſtians ſince, and the Obligation of the Ce- 
remonial Law ceaſed, even to the Fews themſelves, 
at the death of our Saviour : And the Oblization 
of the Judicial Law ceaſed at the Deſtruction of 
Feruſalem, when the Fewiſh Common-wealth, was 
utterly deſtroyed ; ſo that 'tis plain, a Law not in 
being cannot be binding. 


Neither did the Moral Law prohibit Princes from 


pardoning Murder; for that Law was written in 
the Heart of Adam at the Creation, who had a Will 
to follow the Dictates of right Reaſon, but by his 
Fall, it was defaced both in him, and all his Poſte- 
rity ; therefore God by Moſes gave to his own 
People the Fes, the whole Subſtance of that Law; 
and this he did in the ten Commandments, and 
added the Promiſes of his Bleſſing to thoſe who 


ob- 
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obſerved, and Puniſnments to thoſe who tranf. 
greſſed againſt them. 

But theſe Laws did never oblige the Gentiles, for 
that St. Paul tells us, they (viz.) the GentilesY who 
had not the Law, do by Nature the things centained in 
the Law. Where by the word Nature, is meant, 
they do thoſe things which are written in their 
Hearts by Nature, (i. e.) by the moral Law, for 
no poſitive Law whatioever was, or can be written 
in the Heart of Man by Nature. 

As the Laws thentſelves. fo the Promiſes and Pu. 
niſhments annexed to them, were given only to the 
Fews, and this will plainly appear by the follow- 
ing Inſtances. 

The Promjſe added to the fifth Commandment, 
(vix.) Honour thy Father , and thy Mother. tht thy 
days may be long in the Land, which the Lord thy God 
bath given ther, (i. e) the Land of Canaan, lor 


that was promiſed aud given only to the Jes. 


The Laws to which Puniſhments * were an- 
nexed, were not moral, but poſitive Laws, and 
thoſe were given to the Fews, to whom they were 
given after they came out of Apt, and above 
2450 Years after the fall of Adam; for if they had 
been moral Laws, they would have bound all 
Men from the Creation to this time, and ſo eternal- 
ly ; but 'tis evident they do not; and this is by the 
Judgment and Coplent of all the Chriſtian Wofld, 

As for Inſtance ; by the Meoſaical Law, he who. 
curſed or ſmited his Father or Mother, or who 
would not obey them, was to die; and fo was he, 


who did any Work on the Sabbath + But this was 


never done amongſt Chriſtians; tho' the Law of 
Moſes is very poſitive, that the one ſhall be ſtoned 
to Death, and that the other ſhall ſurely die. 
The very ſame wards are in the Law for puniſh- 
ing a Murderer, (vis. K He ſhall ſurely die. ee. 
2 
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if the Murderer was ſurely to be put to Death, by 
the ſame Law, the Workman on the Sabbath muſt 
be ſo too; and then the greateſt part of Mankind 
mul} de put to Death, becauſe there are but very 
few, who have not done ſome Work on a Sabbath. 


_ day. | 
The Rabbies tells us, that thoſe words (viz.) He 
ſhall ſurely be put to Death, relate only to the Judges, 
who were to take no Satisfaction for the Life of a 
Murderer, but were obliged to condemn him ; they 
do not at all relate tothe Supreme Magiſtrate, who 
had a Power to pardon. : | 

And this appears by David himſelf, who was the 
beſt of Kings, and certainly knew the Fewiſh Laws 
as well as any Man; for he reprieved Foab, who 
had Murdered Abner and Amaſa, two of the Cap- 
tains of the Hoſts of 1/7ae!, and this was in time 
of Peace; tis true, he left the Execution of the 
Law to his Son Solomon, but gave him no ditecti- 
on in it; for he leſt it to be done as his Son thought 
fit, who afterwards put him to Death. 

But he abſolutely pardoned Abſolom, who was 
guilty of the Blood of his Brother Amnon, two 
Years after he had raviſhed his Siſter Tamar; tis 
true, he was afraid of his Father's Anger and there- 
fore fled for fear of being puniſhed ; but after ſome 
time, he was brought back to Feruſalem, where he 
lived two Tears, in all which time his Father 
would not ſee him, which made Abſolom very un- 
eaſie, inſomuch that he told Foab he would ſee the 
King, ſaying, If there is any iniquity in me, let him 
kill me; and being brought before him, after he 
had humbled himſelf, the King kiſſed him. 

This Reprieve of Foab, and Pardon of Abſalom, who 
were both guilty of Murder, were never imputed 
to David, as any manner of Crimes, or Tranſ- 

greſſion of the Laws of ſes, but rather the con- 
, | N trat y, 
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trary, for the Scripture tells us, that he did wha! was 


right inthe fight of the Lord, and turned not afide in 


any thing, &c. fave only in the matter of Uriah, 
Now if David might lawfully repreive and pardon 
@ Murtherer e the Fews, to whom theſe 
Laws were given by Moſes, and which they were 
ſtrictly bound to obey ; there can be no manner 
of obligation from thoſe Laws, eſpecially to Chri- 
ſtian Princes to whom they were never given, and 
by which they cannot be bound; but they may re- 


prieve, and pardon thoſe, who are guilty of 
Murder. 


Of APPEALS. 


HIS Diſcourſe of Pardons puts us in mind 
of another legal Proſecution, in which the 
Subject hath a particular Benefit, and that is by Ap- 
peal, of which it may be convenient to give a ſhort 
Account. | 
Where a Criminal deſerveth to be puniſhed with 
Death for any Offence, and particularly for Mur- 
der, there are two ways to bring him to anſwer, 
one is by an Inditment, which is at the Suit of 
the King, and the other is by Appeal, which is at 
the Suit of the Party injured by the Murtherer ; 
as a Widow, a Son whoſe Father, or. a Brother 
whoſe Brother, hath been murdered. | 
Now if the Offender be found guilty upon the 
Indictment, a Pardon hath been ſometimes ob- 
tained. Butin an Appeal all agree, the King can 
grant no Pardon. Nay, if a Perſon be tried by 
Inditment, and acquitted, or convicted, and get 
a Pardon, yet an Appeal may be brought, and if 


he be thereupon convicted, notwithſtanding fuch 


his former Acquittal or Pardon, he muſt be hanged. 
H 3 The 
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The word Appeal is derived from the French 
Verb Appeller, to Call, becauſe he or ſhe that 
brings it, calls the Defendant to Judgment; but 
the meaning thereof is all one with an Accuſation, 


and is peculiarly in legal Signification applied to 


Appeals of three ſorts : Firſt, An Appeal brought 
by an Heir Male, for ſome Wrong done to his An- 
ceſtor, whole Heir he is. Secondly, of Wrong 
done to an Husband, and is by the Wife only, if 
ic be for che Death of her Husband, to be proſe. 
cuted. The third is of Wrongs done to the Ap- 
p=llants themielves, as for Robbery, Rape, or 
Maim, Coke 1 Inſtit. Sect. 500. 

Note, That this Appeal muſt be brought within 
a Lear and a Day after the Murder committed; 
for aſterwards it cannot be brought at all. And 
anciently it was cuſtomary not to bring an In- 
dictment for the King, tilt after the Year and the 
Day, waiting in the mean time for the Profecuti- 
on of the Party ; but this was found very incon- 
venient, for the Party was frequently compounded 
with, and at the Year's end the buſineſs was forgot, 
and io Offenders eſcaped Juſtice. 

And therefore the lame was altered by the Sta- 
tute 3 Hen. 7. cap. r whereby it is Enacted, That the 
Coroner ſhal do bis Office, and the Offenders may be ar- 
raigned at any time within the Nar, at the King's Suit, 
but if acquitted, yet the Party, within the Nar and 
D., ſpoula have liberty to bring an Appeal againſt 
uch Perſon, either acquitted or attainted, if the Be- 
weſic of the Clergy be not before thereof had. And in 
erder thercumo, that when any Perſon happened to be 
egi ted for the Deat3 of a' Man, within the Year, 
the Fuſfices before whom be is acquitted, ſhall not ſuffer 
him to go at large, but eicher to remit him again to 
rhe Priſon, or elſe to ler hm t Bail, after their Dif. 


ererion, till that the Day and rhe Near be piſſed, that ſo 
be 
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A to anſwer an Appeal, if it ſhall 
W * to be brought. TE oo * 
hus that Statute; as to the latter Clauſe where- 


of, you ſee the Judges have Power, in Caſe of Ac- 

quittal, to keep the Party in Priſon ſtil], till the Day 

and Year be over; or elſe to admit him to Bail; 

and though this be leſt to their Diſcretion; yet it 

muſt not be ſuch a Diſcretion, as confounds all 

Diſcretion ; but they muſt weigh the Circumſtances, 

and go according to Law and judgment; and 

certainly the Law intended ſuch Bail, if any be 

accepted, ſhould be bound Body for Body, for 

otherwile it ſeems no Security. And therefore 

many wile Men wondered, when Count Connings- 
mark was acquitted on the Indictment for the bar- 
barous Murder of Eſquire Thynn, that he was ſuf. 

tered to go ſo ſoon abroad, for being a Stranger, 
he was never like to come again into England; and 

being ſo rich, what values he to diſcharge the For- 
feitures of his Sureties Recognizances, which like- 
wiſe may be eaſily compounded ? At molt, the 
Forfeiture is to the King, and what is that to the 
next Heir or Kinſman? He is by this means out- 
ed of his legal Remedy to revenge the Blood of 
his near and dear Relation. 


The Form of an Appeal of Murder. 


C. hic inſtanter Appellat W. F. &c. (In Engliſh 
J thus) I. C. here inſtantlp appeals W. F. of the 
Death of his Bꝛother H C. Foz that whereas 
the afozeſaid H. was in the Peace of God and the 
King, at Tunbridge in the County of Kent, the 
twenty⸗eigheh day of March, in the thirty-fourth 


Pear of the Reign of our Lozd Charles the Se⸗ 


cond, &c. at ſeven a Clock in the Cvening of the 
1 : - of lame 
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ſame day, came the ſaid W. F. as a Felon of our 
Lozd the King, in a p2zemeditated Allault, with 
Fozce and Arms, &c. And upon him the ſaid H. C. 
then and there feloniouflp an Allault did make, 
and with a certain Swozd, of the Pzice of twelve 
pence, which he then and there in his right Band 
did hold, the afo2eſaid H. upon his Mead did ſtrike, 
and one moztal Wound of two Inches long in the 
fozepart of his Mead, even unto the Bzatn to the 
laid H. did then and there felonioufly give; of which 
ſaid Wound the ſaid H. foz thzce daps then next 
following did languiſh, and then, viz. the [ſuch a] 
day of [ſuch a Month) he there died. [02 if the caſe 
be ſo, inſtantly dicd. And lo the ſaid W. H as a 
rm of our Lo2d the King, the afozeſaid H. fe- 
onjiouſly did kill and murder, againſt the Peace of 
cur ſaid Lo2d the King, his Crown and Dignity : 
And that this he did wickedly, and as a Felon, againſt 
the Peace of God, and our Lozdthe King, the afozes 
ſaid offers that the ſame be detained, as the 
Court of our Kozd the King ſhall think meet, Di- 
verſity of Courts and Juriſdictions, written in the 
the time of King Henry VIII. 


T, Note, That a Woman cannot now bring an 
Appeal for the Death of any other Anceſtors, be- 
ing barred therefrom by Magna Charts, cap. 34. 
whereas (as you have heard) it is provided, that 

none ſhall be taken or impriſaned upon the Appeal 
of any Woman for the Death of any Perſon, but 
only of her Husband. But ſhe may at this day 


« 
N bring an Appeal for Robbery, &c. for there- 


in ſhe is not by that Statute reſtrained. Coke 2 Inſtit. 
Fol. 68. 


2. The Woman that brings an Appeal for the 
Death of her Husband, mult be his Wife, nat on- 
ly. de Facto, but de Fure, not only called and repu- 

| ted, 


at twenty-eight Days to the Month. So likewiſe 
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ted, or cohabiting with him, but actually and le- 


gally married to him; and of ſuch a Wife the an- 
cient Law-book ſpeaks, De morte viri inter Brachia 


ſua Interfecti, the Husband is killed within her Arms, 


chat is, whilſt he was legally ia her Poſſeſſion; 
but that the Appellant and the Perſon killed were 
not ever lawfully coupled in Matrimony, is a good 
Plea in an Appeal. | 
(3.). This Right of Appeal for the Death of her 
Husband is annexed to her Widow-hood, as 
her Quarent ine is; and therefore, if the Wife of the 
Dead marry again, her Appeal is gone, even al- 
though the ſecond Husband ſhould die wichin the 
Year and Day aſter the Murder of the firſt : For 
ſhe muſt, all the while before the Appeal be brought 
continue Femina viri ſui, his Widow upon whoſe 
Death the Appeal is brought. Furthermore, if ſhe 
bring the Appeal during her Widow. hood, and 
take a Husband whilſt it is Ur any the Appeal 
ſhall abate (that is, be out of doors) for ever. Nay, 
if on her Appeal ſhe hath Judgment againſt the 
Defendant, if afterward ſhe take an Husband be- 
fore the Defendant be hanged, ſhe can never have 
Execution of Death againſt him. | 
(4+) By the Statute of Gloceſt. made in the ſixth 
Year of King Edward 1. cap. 9. it is Enacted, That 


il an Appeal ſet forth the Deed, the Year, the Day, 


the Hour, the Reign of the King, and the Town 
where the Deed was done, and with what Wea- 
pon the Party was ſlain, the Appeal ſhall ſtand in 
eſſect, and. ſhall not be abated for default of freſh 
Suit, if the Party ſhall fue within the Year and 
the Day after the Deed done. 

(5.) As for the Year and Day here mentioned, 
it is to be accounted for the whole Year accord- 
ing to the Calendar, and not far twelve Months, 


the 
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the Day intended is a natural Day ; and this Year 
and Day muſt be accounted after the Felony and 
Murder committed. Now if a Man be mortally 
wounded on the firſt Day of Hay, and thereof 
languiſhes to the firſt Day of June, and then dies; 
the Queſtion here atiſes,, Whether the Near and the 
Day allowed for bringing the Appeal, is to be 
reckoned from the giving the Wound, or the time 
of Death? Some have held the former: For that 
the Death enſuing hath relation to it, and that is 
the Cauſe of the Death, and the Offender did no. 
thing the Day of the Death. But the truth is, the 
Year and the Day ſhall be accounted only from 
the firſt of June, the Day of the Death, for be. 
fore that time no Felony was committed. And 
thus it hath often been reſolved and adjudged, and 
the reaſon ahoveſaid grounded upon Relation 
(which is a Fiction in Law) holdeth not in this 
Cafe, Coke 2 Inſtit. Fol. 320. hk 
(6.) If an Appeal of Murder be brought, and de. 
pending the Suit, and after the Year and Day is 
elaſped, one become Acceſſary to the Murder, the 
Plantiff ſhall have an Appeal againſt him after the 
Year and Day paſt after the Death; but it muſt be 
brought within the Year and Day after this new 
Felony as Acceſſary. | ; 
(7.) If a Man be indicted for Murder, and con- 
victed only of Manſlaughter, and have the Bene- 
fit of his Clergy, it ſeems the Wife and Heir can- 
not afterwards bring their Appeal. Touching 
| which the Lord Coke 3 Inftit. Fol. 13 f. cites a Cale 
in theſe words: Thomas Burghe, Brother and Heir 
of Henry Burghe, brought an Appeal of Murder a- 
gainſt Thomas Holcrott, of the Death of the ſaid 
Henry: The Defendant pleaded, that before the Coro- 
ner, he was indicted of Manſlaughter , and before Com. 
miſſimers of Qyer and Terminer, he was upon that 
| Indictment 
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' indifment arraigned, and confeſſed the Indict ment, and 
prayed bus Clergy, and thereupon was entered Curia 


adviſare vult, the Court will confider ; whereupon be 
demanded udgment, whether the Plaintiff ong ht ro 
maintain that Appeal be had Vi To which the 
Plaintiff demurred in Law. And in this Caſe three 
Points were adjadged by Sir Chriſtopher Wray, Sir 
Thomas Gawdy, and the whole Court. 

Firſt, That the Matter of the Bar had been a good 
Bar of Appeal by the Common-Law, as well as if the 
Clergy had been allowed : For that the Defendant, upon his 
Confeſſion if the Indict ment, bad prayed bis Clergy, which 
the Court ought to bave granted, and the deferring of 
the Court to be adviſed, ought not to prejudice the Party 
„ Keane albeit the Appeal was commenced before th 
Allowance of it. | Fa 

The ſecond Point adjudged was, That this Caſe 
was out of the Statute of 3 Hen. 7. for that the words 
of that Act are, | 

If it fortune, that the ſame Felons and Mur. 
derers, and Acceſſaries fo arraigned, or any of 
them, to be acquitted, or the Principals of the ſaid 
Felony, or any of them to be attainted, the Wife or 
next Heir of him fo ſlain, &c. may have their Ap- 
peal of the ſame Death and Murder azainſt the 
Perſon fo acquitted, or againſt the ſaid Principals 
ſo attainted, if they be alive, and that the Benefit 
of his Cler;.y thereof be not had. 

And in this the Defendant Holcroſt was neither ac- 
quited nor attainted, but convicted by Conf«ſſion, and 
the Benefit of the Clergy only prayed, as u afreſaid, (0 
as the Statute being Penal concerning the Life , Alan, 
and made in Reſtramt of the Common Law, 2.3; not to 
be taken by Equity, but as Caſus Omilius, 4 Caſe 
omitted, and left to the Commun» Law, | 


As 


Of Appeal. 


108 


. As tothe third, it was objetted, That 
ought to have an apt Concluſion, and that the Concluſion 
in this Caſe ought to have been, Et petit judicium ſi 
predia' Thoma. Holcroft iterum de eadem morte, 
de qua ſemel convictus fuit, reſpondere compelli 


debeat, And he does ait Judgment, if the above. 
mentioned Thomas Holcroſt be obliged to anſwer 
again for the ſame Death he was once convicted : 
But it was adjudged, that either of both Concluſions 
was ſufficient in Law : And therefore that Exception 
was diſallowed by the Rule of the Court. 

It has been a doubt, that if upon an Appeal the 
Jury find the Perſon not guilty of the Murder, but 
guilty of Manſlaughter, whether the King can par- 
don the burning in the Hand? Thoſe who ſay he 
cannot pardon it, do ground their Opinion upon 
the nature of the Action, (viz.) that it is at the 
Suit of the Party; but my Lord Coke tells us, that 
in Shuckborough and Biggin's Caſe, which was upon 
an Appeal of the Wife for the Death of her Huſ. 
band, it was adjudged upon a Conference had 
amongſt the Judges, that the King might pardon 
the burning in the Hand, becauſe it is not part of 
the Judgment or Puniſhment of the Criminal ; it 
is only a Mark to fignifie that he ſhall not have his 
Clergy again : And this was likewiſe the Opinion 
of my Lord Hobart in his. Argument of Searle and 
Williams Caſe, fo that this Point is ſettled. 

There have been ſome Queſtionslikewiſe in what 
County to bring an Appeal, as for Inſtance: If 
the Principal is attainted in Surrey, and an Appeal is 
brought in the ſame County againſt the Acceſſorv, 
ſetting .forth that he, apud London, did incite the 
Principal to commit the Murder; this Appeal is 
not well brought in Surrey, becauſe the inciting was 
a perſonal wrong done in London, and therefore 
the Appeal ong"t to be brought there. N 1 

| | n 
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And as the Place where, ſo the Time when, an Ap- 


peal muſt be brought, is very material: And as to 


this matter, the Law makes ſome difference in re- 
ſpe& to the nature of the Crimes for which the Ap. 
peal is brought; for if it is for Murder, it muſt be 
within a Year and a Day after the Fact, as hath 
been already obſerv'd ; but if it is for a Robbery, it 
may be mow Years afterwards. | 

90 likewiſe it hath heen a doubt, if a Man being 
indicted for Murder, and found guilty of Man- 
ſlaughter, and an Appeal brought, whether the 


Court may proceed upon that Conviction, and 


allow the Party bis Clergy pending the Appeal ? 

And as to this matter a late Caſe happened, by 
which the Law is ſettled, and it was thus, 

One Liſle was iadicted at the Aſſizes at Carliſle, 
for the Murder of Amſtrong, and found guilty of 
Manſlaughter, and an Appeal brought immediate- 
ly, which was received by the Court, but before it 


was arraigned he pray'd his Clergy. 


Then the Appeal was read in the Court, to 
which Liſle appeared but did not plead to it, but 
deſired that he might be admitted to Bail, which 
was not granted, ſo he was ſent back to Priſon. 

Theſe Proceedings were removed by Certiorari 


into the King's Bench, and Li//e being brought up 


by Habeas Corp, was committed to the Marſhal. 
ſea. 


And upon a motion in Court (where Mr. Liſle 


was brought up) the firſt Queſtion was, Whether 


he might be bailed before his Clergy was allowed ? 

And it was adjudged he might. 
The next Queſtion was, Whether the Court 
might proceed upon the Conviction of Manſlaugh. 
ter, though there was an Appeal then depending ? 
And adjudged that they might, becauſe neither the 
Ap, ellant nor Appellees had any Day in Coney; 
orc 


| 
: 
| 
i 
! 
\ 
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for the Appeal being commenced at the Aſſizes 


was determined as ſoon as the Aſſizes were ended; 
for it cannot be continued from one Gaol-Delivery 
to another. 

It was admitted on all ſides, that it was not wholly 
diſcontinued, becauſe Mr. Liſe being in Cuſtody 
of the Marſhal, might move the Court to be ar- 
Taigned, or if he was not in Cuſtody, the Appel- 
lant might take out Proceſs againſt him to bring 
him in, but he cannot proceed upon this Appeal 
thus commenced, unleſs it is revived, which was 
not done, and therefore the Court may proceed 
upon the Conviction of Manſlaughter. 

It was likewiſe agreed, that if an Offender was 
indicted, and at the ſame time, and before the ſame 
Judge, an Appeal was freſhly proſecuted (3. e.) be- 
fore the Party was convicted upon the Indictment, 
in ſuch Caſc the Appeal ought to be preferred; 


becauſe it it was for a Robery, the Appellant 


might have Reſtitution of his Goods, which he 
could not have upon an Indictment before the Sta- 
tute of 21 H.8. and if it was for a Murder, then 
no Pardon could prevent the Puniſhment. 

It was very incertain what is the legal Senſe of 
a freſh Proſecution, for it was generally left to the 
Diſcretion of the Court, and it is probable that 
this might be the occaſion of making the Statute of 
Glouceſter cap. 9. by which it is enacted, That 20 
Default ſhall be in the Appellant ſo be bring his Appeal 
within a Year, 

Thus it appears, that there ought to be no de- 
lay in proſecuting an Appeal; and becauſe it of- 
ten happened otherwiſe, and ſometimes Appeals 
were brought on purpoſe to obſtruct the Proſecu- 
tion on an Indictment; and ſometimes an Agree- 
ment was made with the Appellant, ſo that the 


Year's End and all was forgotten, therefore the ſaid 


Statute 


Statute of H. 7. was made, by which it is enact- 
ed, That 1 Indiftment may be tried without ſtaying for 
the Appeal. | 

Bir notwithſtanding ſuch an Indictment, or any 
Attainder or Acquittal thereon, the benefit of Ap- 

eal is ſaved, if the Clergy was not had, which. 

ews, that before the Statute, if the Clergy was had 
there was an end of the Appeal, for it was a good 
Plea in Bar to it. 

So that tis unreaſonable that an Appeal ſhould 
interpoſe between the Conviction of Manſlaughter 
and the Judgment, ſo as to hinder the Execution; 
for if that was to be allowed, then an Appeal 
might likewiſe hinder the Execution even upon 
a Conviction of Musder, as well as Manſlaughrter. 

Thereupon the King's Counſel at another Day 
moved for Judgement againſt Liſſe, who being asked, 
what he had to ſay why Judgment ſhould not paſs 
againſt him ? pray'd his Clergy,and it was allowed; 
and the Court faid, that upon the like Prayer, it 
ought to have been allowed at the Afizes, and af- 
terwards he read, &c, and was burnt in the Hand. 

But he {till ſtanding upon his Recognizance, he 
brought a Scire facias againſt the Appellant,to com- 
pell him to proſecute his Appeal, to which he ap- 
peared gratis; for if he had not appeared, he would 
have been nonluited. 

And thereupon the Appeal was arraigned in 
French, by the Appellant's Counſel ; and the Ap- 
pellee was arraigned by the Clerk of the Court, 
and ordered to put in new Bail, or be committed; 
but at laſt the Court gave Leave that he might ſtand 
upon his old Kecognizance till he could get other 
Bail upon another Day, and then to plead. 

At the Day appointed Mr. Lijle pleaded the In- 
dictment and Conviction of Manſlaughter at the 
Aſſizes, which was removed into the King's Bench, 

CA 
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Cc. and that at the time of the Conviction he 
was, and yet is a Clerk, and that he then prayed 
his Clergy, and offered to read as a Clerk if the 
Court would have admitted him: And that after- 
wards, vix. on Monday next after Craſt inum Purif.. 
_ eationis,, & c. being demanded by the Court, why 
Judgment ſhould not be given againſt him, he 
prayed the Benefit of the Clergy, which being 
allowed, he read as a Clerk, ard was burnt in the 
Hand, as it appears by the Record, c. and as 
to the Felony and Murder he pleaded not guilty. 

The Appellant replied, that he demanded the 
Appellee to plead at the Aſſizes, which he refuſed, 
to which Replication the Appellee demurred. 

It was objected, that a Conviction for Manſlaugh- 
ter on an Indictment for Murder, and Clergy al- 
lowed, could be no Bar to an Appeal, which was 
either precedent or concurrent to the Indict ment: Now 
here the Appeal was concurrent to the Inditment 
and precedent to the Conviction ; for both being 
returned of one Seſſions, both were cf the ſame 
Day, becauſe the Aſſizes or Seſſions is but one Day 
in Law. | 

So that this is a Caſe at Common Law, and not 
within the Statute 3 H. 7. which doth not extend 
to an Appeal whichis precedent, but to that which 
is ſubſequent to the Indictment. 

Burt adjudged, that at Common Law, if a Man 
was indicted for Murder and acquitted, or con- 
victed only for Manſlaughter, ſuch Acquittal or 
Conviction had been a good Plea to bar any Appeal, 
and fo. would the Law till have been, if it was 
not for the Statute 3 H 7. by which the Acquittal 
or Conviction is made no good Plea, unleſs Clergy 
be bad thereon. + 

By which 'tis plain, that if the Clergy be not bad, 
the Party may bring an Appeal againſt the Perſon 

| acquitte 1 


\ 
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acquĩtted or attainted : And the Statute doth not ſay 
when the Appeal ſhall be brought, either precedent, 
or concurrent with the Indictment; but generally 
that he may bring an Appeal, ſo that it be brought 
1 Year and a Day; Oc. and fo that Clergy 
is hot hack. | | | 

Now as to Having the Clergy, it hath been ad- 
judged : That praying to have it is having it with- 
in the intention and meaning of this Statute, for 
by praying it, the Priſoner has done all he can; 
but he cannot pray it, if the Court will not pro- 
ceed to Judgment, and ask him what he hath to 
ſay, why Judgment ſhould not be given therefore 
their Default or Delay ſhall not prejudice him. 

Upon the whole matter; a Man is indicted for a 
Murder, and convicted of Manſlaughter, ſuch Con- 
viction with Clergy had; is a good Plea in Bar to 
an Appeal, either precedent, concurrent or ſubſe- 
quent to the Indictment; and fo it is, if the Clergy 
was not had by the Default of the Court in not 
asking the Priſoner what he had to ſay, why Judg- 
ment ſhould not be given againſt him? 

Note, The ancient Law was, when a Man had 
Judgment to be hanged in an Appeal ; that the 
Wife and all the Kindred of the Party lain, ſhould 
draw him to Execution, and this Judge Gaſcoigne 
ſaid was done in his days. : 

Thus much for Appeals, the Practice whereof 
has been almoſt loſt or forgot, till not long ſince it 
was revived by a Woman in Southwark, who 


brought an Appeal for the Death of her murder- 


ed Husband, againſt one who had got a Pardon; but 
ſhe got Judement againſt him, the Appeal being tried 
before Baron Heſton, and the Perſon was executed, 
notwithſtanding the Pardon ; ſince which time Ap- 
peals have been frequently brought, and almoſt as 
often compounded ; for they are ſeldom effettual- 
ly proſecuted: of 
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Of PARLIAME NIS. Touching the An- 

tiquity, Dſe, and Power of Parliaments, and 

the Qualifications of ſuch Gentlemen as are fit 
to be choſen the Peoples Repreſentatives. 


HE Recital of theſe ſeveral Laws before 
mentioned, for frequent calling of Parlia- 
ments, declaring the fame to be of ſuch Impor- 
tance, or Neceflity, to the Safety or Well. bein 
of the Nation, invites us to give the Reader ſome 


facther Information touching thoſe moſt Honoura- 
ble Aſſemblies. | | 


Of the Name and Antiquity of Parliaments. 


HE word PARLIAMENT is French, de- 

. rived from the three words. Parler la ment, to 
ſpeak one's mind, becauſe every Member of that 
Court ſbould ſincerely and diſcreetly ſpeak his 
Mind, for the genera] Good of the Common- 
wealth; and this Name (faith Coke, 1 Inſtit. Fol. 1 10.) 
was uſed before William the Conqueror, even in 
the time of Edward the Confeſſor, But moſt com- 
monly in the Saxons time, it was called Michege- 
mote or Witenage Mote, that is, the Great More [ Meet- 
ing or Aſſembly, whence our Ward.Motes in London 
receive their Name to this Day] or the Wiſe More, 


that is, the Aſſembly of the wiſe Men and Sages 
of the Land. 


But this word Patliament is uſed in a double 
Senſe. 


1. Strifily, as it includes the Legiſlative Power 
of England, as when we lay— An Ad of Parlia- 
ment : 


I 
I 
I 
( 
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ment : And in this Acception it neceſſarily inc'udes 
the King, the Lords, and the Commons, each of 
which have a Negative Voice in making Laws, 
and without their joint Conſent, no new Laws 
can paſs; that be cbligatory to the Subject. 

(2.) Vulgarh, the word is uled for-the Two 
Houſes, the Lords and Commons, as when we 
ſay, the King will call a Parliament, His Mj-i! 
his diſſolved his Parliament, Cc. . 

The Lords of Parliament are divided into two 
Sorts, wiz. Spiritual, that is to ſay, the Biſhops (who 
ſit there in reſpect of their Baronies) parcel of 
their Biſhopricks, which they hold ia their Politick 
Capacity ; and Temporal, 

The Commons are likewiſe divided into three 
Claſſes or Parts, viz. Knights or Repreſentatives 
of the Shires or Counties; Where Note, that though 
the Writ requires two Knights to be choſen, and 
that they are called Knights; y et there is no Neceſſity 
that they ſhould actually have the degree cf Knight- 
hood, provided they be but Gentlemen; for thr 
Statute 23 Hen. 6. cap. 15. hath theſe words, That 
Knights of the Shires, for the Parliament hereafter 
ro be choſen, ſhall be notable Knights of the ſame Coun. 
ties for which they ſhah be choſen, or otherwiſe ſuch 
notable Eſquires or Gentlemen born of the ſame Counties, 
as ſhall be able to be Knights, and no Man to be ſuch 
Knight, which ſtandesh in the degree of a Yeoman and 
under, 

Secondly, Citizens choſen to repreſent Cities. 

Thirdly, Burgeſſes, that is to fay, thoſe that are 
choſen out of Boroughs. 

Note, That the difference between a City and a 
Borough is this, a City is a Borough Incorpo- 
rate, which is or has been within time of Memo- 
ry an Epiſcopal See, or had a Biſhop ; and this 
(although the Biſhoprick be diſſolved, as Veſt min- 
ſter haviog heretofore a. Biſhop, though none 

1 | now, 
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now) ſtill remains a City. Coke 1 Inſtit. Sect. 164. 
Boroughs are Towns Incorporated, but ſuch as 
never had any Biſhops, 


Of the Three Eſtates in Parliament. 


T Here has been a great Debate about the Three 
Eſtates, ſome zealouſly pleading, that the Bi- 
ſhops are one of the Three Eſtates of the Realm, and 
the Lords Temporal a Second, and the Commons 
Houſe the Third, and the King over all as a Tranſ- 
cendent by himſelf : Others as ſtifly deny this, 
and aſſign the King (as he is the Head of the Com- 
mon-wealth)to bethe firſt Eſtate, the Lords as well 
Spiritual as Temporal jointly to be the Second, 
and the Commons Houſe the Third. 

We ſhall not preſume to undertake a Deciſion 
of this Controverſy, but in our Opinion the Mat- 
ter ſeems to appear more difficult than really it is 
by means that the contending Parties do not fir 
plainly ſet down what itis they ſeverally mean by the 
word. Eſtate. Which may be taken, 1. For a Rank, 
Degree, or Condition of Perſons conſidered by 
themſelves, different in ſome notable Reſpects ſrom 
others wherewith they may be compared. And in 
this reſpect, my Lords the Biſhops may . ro- 
perly be ſaid tobe an Eſtate, or one of the Eſtates 
of the Realm ; for then there will be ſeveral Eſtates, 
above the Number of three; for fo in the Houſe of 
Commons there may be ſaid to be three Eſtates, 


viz, Knights, Citizens and Burgeſſes. And here- 


tofore, in the days of Popery, when there were 
Twenty-ſix Abtots and Priors, that held per Baro- 
niam too, as well as the Biſhops, called to the Par- 
liament, and fate in the Lords Houſe. Whether 
they being Religious and Monaſtical Perſons, 
whereas the Biſhops were Seculars (no ſmall diffe- 
rence in their account) might not as well claim as 
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be a diſtin& Eſtate by themſelves, as now the Bi. 
ſhops do, may be a queſtion. 

But Secondly, When we ſpake of three Eſtates 
in the Conſtitution of our Englih Government, 
tis moſt natural to mean and intend ſuch a Poize in 
the Ballance, or ſuch an Order or State, as hath a 


ee Negative Voice in the Legiſlative Power: For 28 
i- the King and Commons excluding the Lords, fo 
d neither the King and Lords excluding the Com. 
1 mons; much leſs the Lords and Commons exclu- 
1 ding the King, can make any Law; but this glorious 
8, Triplicity muſt be in mutual Con junction, and then 
* from their united Influences ſpring our happy Laws. 
11 But in this Senſe the Lords Spiricyal by themſelves, 
I, have no Pretence to be a Diſtinct Eſtate : That is, 
they have by themſelves no Negative Voice, (which 
n I conceive the proper Characteriſtick or Eſſential 
t⸗ Mark of each of the three Eſtates,) for, ſuppoſe a 
8 | Bill paſs the Commons, and being brought into the 
Fe Lords Houſe, all the Twenty-ſix Biſhops ſhould be 
e againſt it, and ſome of the Temporal Lords; yet if 
1 the other Temporal Lords be more in Number than 
y the Biſhops, and thoſe that ſide with them, the Bill 
1 ſhall paſs as the Act of the whole Houſe; and if his 
n Majeſty pleaſe to give it his Royal Aſſent, is un- 
E doubted Law. Which demonſtrates the Biſhops 
28 have of themſelves no Negative Vote, and conſe- 
5, quently are none of the Three Eſtates of this Realm, 
f But there are thoſe who deny this Conſe- 
5, quence, and affirm if they had a Negative Vote, 
bo it would have cauſed Emulation and Strife be- 
e tween them and che Temporal Lords, therefore 
1. when the Order of Biſhops were by the Princes 


of Cbriſtendom firſt erected into a Succeſſion 
of Nobility, they were not divided from the 
Temporal Noblemen in their great Councils, 
for that would have made trouble and di. 
ſtraction in the Affairs - Princes; and therefore ic 

3 was 


was 2 very Wiſe Conſtitution to unite them in one 
Houſe, where they might hear their mutual Rea- 
ſons and Debates, and by this means their Reſo- 
jutions would have the greater Authority. 

Theſe two Orders thus united, became two E. 
ſtates, which together with the Repreſentatives of 
the Commons make the Tzird, and this we call a 
Parliament. | 

This agrees with all political Conſtitutions in 
Europe, which come from the ſame Gorbick Origi- 
nal with Exgland, and are founded upon the fame 
Model, as tor Inſtance : | | 

The Empire of Germany is divided into Three 
Eſtates, of which the Emperor is Sovereign, the 
Firſt of which Eſtates is compoſed of che Spiritual 
Electots, together with the Archbiſhops, Biſhops, 
Abbots, Priors, &c. The Second is of Temporal 
Electors, Dukes, Marqueſles, &c. and the reſt of 
the Nobility: The Third is of the imperial Cities 
of which are about threeſcore, which are repre- 
ſented at the general Diets by ſuch Commiſſioners 
as they appoint for themſelves. 

There are likewiſe three Eſtates in France, the 
Clergy, Nobility and Commons; and out of theſe 
three are choſen certain Commiſſioners for each 
Eſtate as often as the King ſhali require their Meet. 
ing; and theſe, when met, do make that which they 
call an #/ſcmbly of tbe Efates, much like our Engliſh 
Parliament. | | | 

Spain is alſo divided into three Eſtates, con- 
ſiſting of the Clergy, Nobility, and the Com- 
miſlioners of the Provinces, and moſt ancient 
Cities, and their Meeting is called Cortex, (i. e.) 
the chief or great Court. 

IT de ſame Fivifion is therein Hangary, Sweden,and 
Denmark; and it jzems very ftrange that the Lords 
Spiritual and Temporal ſhould make but 97 E. 
wt . : : 7 | ate 
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ſtate here, when they make two every where elſe 
in all Kingdoms founded upon the ſame Gothick 
Conſtitutions as Exglani is: Therefore it was a great 
Improvidence in King Car. 1. who in his Meſſage 
to the Parliament from York, dated 17 une 1642. 
reckoned himſelf one of the three Eſtates, and a 
Member of the Houſe of Peers, when it ſeems 
very plain that he preſides over them, 

And to make this matter a little more evident 
we have ſeveral Inſtances in our Parliament- Rolls, 
who theſe three Eſtates are (viz.) 

Aſter the Funerals of H. 5. were performed, 
the three Eſtates did aſſemble and declared his 
200 H. 6. then an Infant, to be his Heir and their 

ing. 

The Petition tendered to Richard Duke of 
G:ouceſter, to accept the Crown, runs in the Name 
of the three Eſtates, (vix.) by the Lords Spi- 
ritual and Temporal and Commons aſſembled in 
this Parliament, and by Authority of the fame, 
he was declared King. 

So in the Statute 1 Eliz cap. 3. tis expressly ſaid, 
that the Lords Spiritual and Temporal and Com- 
mons in that Parliament aſſembled, did repreſent 
the three Eſtates of this Realm, and did recog- 
nize the Queen tobe their lawful Sovereign. 

And my Lord Coke in his 4 Infit. publiſhed by 
order of the Long Parliament, doth expreſsly aſ- 
firm that the Parliament conſiſts of the Head and 
Body, (vix.) That the King is the Head, and that 
the Body are the three Eltates, (i. e.) the L. rds 


Spiritual and Temporal and Commons; in which 


words we have not only the Opinion of that Ora- 
cle of the Law ; but of that Parliament by whoſe 
order his Book was publiſhed. 


I 4 Touch- 
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Stateſman, and in high 
Queen Elizabeth, in his 
Treatiſe, de Republica Anglorum, lib. 2. cap. 2. gives 
this Character of this ſupream Court. The moſt 
high and abſolute Power of the Realm of England con. 
fiberk in the Parliament; for the Parliament abrogateth 
old Laws, maketh new, giveth order for things pal. 
and for things bereafter to be followed; changeth the 
Rights and Poſſeſſions of private Men; legitimateth 
Baſt aras, corroborates Religion with civil Sanctions, al- 
1 aud Meaſures ; PRESCRIBES THE 
RIGHT OF SUCCESSION TO THE 
CROWN, Defines doubtful Rights, where there is 
10 Law already made; appointeth Subſidies, Taxes and 
Impoſitions'; giveth moſt free Pardon,; reſtoreth in 
Blood and Name, &c. Ly 5 
As for the Power of Parliaments over both Sta- 
tute and Common Law, take it inthe accurate and 
ſignificant Words of a Parliament, wiz. the Sta- 
a LY EC: 4. 4 | l a N tuners 
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tute of 25 H. 8. cap. 21. as follows, M bereas this 
Realm recognizing no Super iour under God but the King, 
bath been and us free from Subjection to any Man's 
Laws, but only to * as have been deviſed, made, aud 
ordained within this Realm, for the Wealth thereof, or 
to ſuch other as the People of this Realm have taken at 
their free Liberty, by their Conſent, to be uſed a. 
mongſt them ; and have hound themſelves, by long Uſe 
and Cuſtom, to the Obſeryance of the ſame ; not tothe 
1 the Laws of any Foreign Prince, Poten- 
tate or Prelate, but as to the accnſtomed and ancient 
Laws of this Realm, originally eſtabliſhed as Laws: of 
e ſame by the ſaid Sufferance, Conſents and Cuſtom, 
and none otherwiſe, It ſtandeth therefore with natural 
Equity and good Reaſon, that all a ſuch Laws 
Humane, made within this Realm, por far into this 
Realm, by the ſaid Sufferance, Conſents and Cuſtom, 
the King, and the Lords Spiritual and Temporal, and 
Commons, Repreſenting the whole State of the Realm, 
in the moſs High Court of Parliament, hawe full 
Power and Authority to diſpenſe with theſe and all o- 
ther Human Laws of the Realm, and with every one 

them, as the Duality of the Perſons and Matter 
all require. And alſo the ſaid Laws, and every of 
them, to abrogate, aunul, amplify, or diminiſh, as to 
King, Nobles, and Commons of the Realm, preſent in 
Parliament, ſhall ſeem moſt meet and convenient for the 
Wealth of the Realm, © 5 


Thus far that notable Statute, which in Truth is 
only Declarative, and in Affirmance of the angi- 
a Common Law of England, Sade INS | 


The 
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The particular Buſineſs of Parliaments. 


BY what hath been ſaid, you may perceive the 
Work of an Engliſh Parliament, is not (as ſome 
would have it) only to be Keys to unlock the Peo- 
ples Purſes. That is but one part, and perhaps one 
of the leaſt parts too, of their Office. They are 
to propoſe new Laws that are wanting for general 
Good, and to preſs the Abrogation of Laws in be- 
ing, when the Execution of them is prejudicial or 
dangerous to the Publick. They are to provide for 
Religion, and the Safety and Honour of the Nati. 
on; they havea Power (as you have heard from Sir 
Thomas Smith) to order the Right to the Crown 
(underſtand all. this with the King's Conſent) 
and they have very frequently undertaken, and 
actually limited the ſame, contrary to, and dif- 
ferent from the common Line of Succeſſion. Nay, 
by the Statute of 13 Eliz. cap. 13. it is expreſsly 
Enacted, That if any Perſon ſhally in any wiſe hold 
and affirm, or maintain, that the Queen, with and by 
the Parliament of England, is not able to make Laws 
and Statutes of ſufficient Force and Validity, to limit 
and bind the Crown of this Realm, and the Deſcent, 
Limitation, Inheritance and Government thereof ; or 
that this preſent Statute, or any part thereof. or any 
any other Statute to be hes 4 by the Authority of 


the Parliament of England, with the Royal Aſſent, © be 
for limiting the Crown, as not, are not, or ſhall not, 1 

or oug bt nor to be for ever of good and ſuſſicient Force L 

and Validity to bind, limit, reſtrain and govern all 

Perſons, their Rights and Titles, that in any wiſe may «0 

or might claim any Intereſt or Poſſiblity, in er to the 4 

Crown of England, in Poſſeſſion, Remainder, Inheri- t 

tance, Succeſſion, or ot ber wiſe bouiſoe ver, and all other t 

Perſons whatſoever, every Perſon ſo holding, affirming 

or maintaining, during the Life of the Queen, ſhall be ad- t 


Judged 
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udged a high Traytor, and ſuffer, and forfeit as in Caſes 
10 Treaſon 4 cet nx ah — Perſon ſo Alle, 
affirming or maintaining, after the Deceaſe of our ſaid 
Sovereign Lady, ſhail forfeit all his Goods and Chattels, 

Which Clauſe, and laſt mentioned Penalty is 
ſill in force, and ought to be conſidered by thoſe 
who now pretend that an Act of Partiament cannot 
dilpoſe theSuceſſion. 

t has been objected that this Act was made to 
ſerve a preſent Turn, (i. e.) to keep the Queen of Scots, 
and her Party from attempting any Thing againſt 
Queen Eliz, ſhe precending to be the next Heir 
tothe Crown, and therefore the Act declares, that 
it ſhall be Treaſon, during the Queen's Life, to 
maintain that ſhe by Authority of Parliament could 
not limit the Succeſſion of the Crown: And as for. 
the laſt Clauſe, which makes it Forſeiture of Goods 
after her Deceaſe, that was only inſerted to pre- 
ſerve her Memory from being defamed with the 
Crime of Uſurpation, which muſt have been the 
inevitable eee of affirming that ſhe and 
her Parliament could not limit the Succeſſion. 

Beſides there are thoſe who affirm her beſt Title 
was by Act of Parliament, becauſe her Mother's 
marriage was declared unlawful by the Act 28 of 
H. 8. and it the Marriage was unlawful, the Iſſue 
which proceeded from it muſt be ſo too. 

' Tis likewiſe objected that this Statute is expired, 
becauſe in all the Editions of the Statutes ſince that 
Time, the Title of it is only mentioned with the 
Letters following, EXP. which ſignifies expired. 
But it is plain by the Statute it ſelf that it is not 
expired, for %is declaratory of the former Laws 
and Scatutes made in other Kings Reigns, by which 
the Suc-eflion of the Crown had been ſettled upon 
thoſe who were not the next Heirs. 

As for Inſtance : Upon the Depoſition of R. II, 
the Parliament voted, that H. LV. ſhould be King, 

and 
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and thereupon he was placed by the Archbiſhop 
of Canterbury, on the Throne, though Edmond 
Earl of March was the next Heir in Right of 
Blood, 

So the Parliament ſettled the Crown on H. 7, 
and the Heirs male of his Body, before he mar - 
ried the Princeſs Elizabeth, who was the next Heir, 
by virtue of which Settlement he held it all his 
Reign. 

Now the Parliament Anno 13 Eliz. reciting, 
That ſome Doubts were made, whether the Laws 
and Statutes of this Realm remaining then in force, 
were ſufficient for the Safety and Preſervation of 
the Queen ; therefore to clear theſe Doubts, they 
enacted amongſt other things, That if any Perſon 
ſhould hold or affirm, that the Common Laws of this 
Realm, not altered by Parliament, ought not to direct 
the Right of the Crown of England, or that the Hoes 
by and with the Authority of Parliament, is not able to 
limit and bind the Crown, &c. that then, &c, 

Every Government hath a Power to preſerve it 
ſelf, which is never more effectually done, than by 
preſerving the Laws of the Nation, and the Liber- 
ties of the People, that they may not be ſubverted 
by the next Succeſſor, who is an Enemy to the 
Eſtabliſhed Religion, and who would certainly al- 
ter it, by breaking through all Laws which are made 

to guard it, and by making his Subjects Slaves. 
Baut this Power ought not to be exerciſed by any 
Act of Parliament, but in ſuch Caſes where the 
Government is in Danger by ſuch a Succeſſor, if he 
ſhould get into the Throne. 

And though ſome have affirmed, that by the 
Lau of God and Nature, the Succeſſion of the 
Crown is inſeparably annexed tothe next in Blood, 
certainly thoſe who are of this Opinion, do not 

| x | conſider 
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conſider that the Laws of God and Nature do not 
give a Right or Property to any Man, becauſe all 
Property is of poſitive and human Appointtnent : 
We claim our Rights and Liberties by the Laws of 
the Land, tis that which tells us what is properly 
our own, and what is not; ſo that whatever Righe 
a Man may have to a thing before there is a Law 
to exclude him from it, tis very certain he hath none 
afterwards. . 

This was admitted even by the moſt zealous Ad. 
vocates againſt the Bill of Excluſion of the Pre- 
tender's Father, who argued that all thole who 
had taken the Oaths of Allegiance, were obliged 
before God, to defend him againſt all Attempts 
whatſoever, until be was diſinberited by A of Par. 
liament, which was a Conceſſion that he might be 
diſinberited; and the Parliament was of the ſame 
Opinion, who paſſed that Bill: And 'tis very re- 
markable how unanimous they were in that Opini- 
on, for upon the firſt reading it in the Houſe of 
Commons, there was not one Man ſpoke againſt 
it but Secretary Fenkins, and there being no body 
to ſecond him as tis uſua), it was made a Jeſt, that 
he ought to ſecond himſelf, | 

By what has been ſaid 'tis plain, that the Suc- 
ceſſion of the Crown hath been directed by Act 


of Parliament, in which, the Conſent of the whole 


Nation is virtually included by their Repreſenta- 
tives, ſo that it has been directed according to the 
| omg Will of the People, which is collected 
rom what is moſt expedient. 

Tis for this Reaſon, that one Daughter, Siſter or 
Female of the next Degree ſhall ſucceed, and not 
all, if there are more than one; whereas in private 
Inheritances the Eſtate is equally to be divided a- 
mongſt all the Females. | a 
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But 'tis the Intereſt, and therefore the preſumed 
Will of the People, that the Kingdom ſhould not 
be divided, but united under one Prince; becauſe 
the Strength of the Nation is thereby preſerved and 
the publick Peace better eſtabliſhed, 

So a Son by the ſecond Venter ſhall ſucceed 
to the Crown, becauſe he is equally of the Elood 
of his Father, and from whom the Expectation of 
the People is as great, being deſcended from him, 
to whom their Allegiance and Submiſſion was once 
due; the ſame reaſon admits an Alien. born, tho? 
he be a Stranger to us by Birth. 

And here it may be proper to give a ſhort Hi. 
ſtorical Account of the Succeſſion in England. 

Tis certain when we had ſeven Kings here toge- 
gether, as in the Saxon Reigns, there was no He- 
reditary Right. 

Afterwards Alfred, Adelſtane, Edmond the Mar- 
tyr, and Harold, tho? they were all Baftards, were 
ſucceſſively Kings here, but by a Law under the 
Saxon Monarchy, De ordinatione Regum, Baſtards 
were prohibited to be choſen. 

Edward the Confeſſor had no Hereditary Right, 
for that was in Edward the Son of Edmond Ironſide, 
Father to Edgar Etheling his Nephew, during his 
Life, and after his Deceaſe, in that Edgar who 
was Nephew to the Confeſſor. 

William the Firſt was a Baſtard, and had no 
Right, but the Submiffion and Election of the Pea. 
ple made him King after he had beaten Harold. 

His Son William Rufus had an elder Brother li- 
ving, whoſe Name was Robert, when his Brother 
was King. 

And Henry the Firſt ſucceeded, tho? his elder 
Brother the ſame Robert was ſtill alive. 

King Stephen was choſen by the Clergy and Peo- 
ple, and his Election was confirmed by the ah 

: tho” 
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tho? Maud the Daughter of Henry the Firſt, had 


the Right, but ſhe was excluded. | 
And Henry the Second had no Right, becauſe the 
ſaid Maud, who was his Mother, and Daughter 
and Heir of Henry the Firſt, was then living, and 
never made any formal Reſignation of her Right. 
King John had an elder Brother, Feoffry Earl of 
Britany, then living; which Feoffry had Iſſue Ar- 


| thur and Eleanor, but neither of them ſucceeded 


. | 

Hen. 3. was King, tho? Eleanor the Daughter of 
Feeffry, who was his Father's elder Brother, was then 
living. 

Henry 4. upon the Reſignation, or rather de- 
poſing Rich. 2. was made King; ttis true, he claim- 
ed a Right as Heir to Edmond (ſurnamed Crouch. 
back) Brother to King Edward the Firſt, which 
Edmond was the eldeſt Son of Hen. the third, and 
put by becauſe he was deformed ; all which was 
falſe; for if it had been true, it would have given 
him a good Right, not only againſt Richard the ſe- 
cond, but againſt his own Grandfather Edward 
the third, had he then been living. 

But the King himſelf, after he got on the Throne, 
would not truſt to this pretended Hereditary Title, 
bur thought a Parliamentary Title to be better; 
and therefore in the eighth Year of his Reign, he 
procured the Crown to be ſe-tled upon himſelf, 
and upon all his Sons by name, and to the right 
Heirs of their Bodies; and this was the firſt Act of 
Parliament which was made for entailing the 
Crown, 

Tis true, Henry the Fiſth and Sixth were lineal- 
ly deſcended from him; but I do not find that they 
ever claimed by any Hereditary Right, but by vir- 
tue of this Entail, under which it was enjoyed for 
three Diſcents, for the ſpaces of above ſixty Years. 
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ly be prevailed on in the Houſe of Lords, to fa 
any thing againſt the Title of the Duke, and 


War, they took the Duke of York Priſoner at the 
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As to Henry 6. tho his Reign was in very un. 
ſettled times, occaſioned by the Wars between him 
and Edward 4. who were alternatively Kings in 
each other's Liſe- time, yet it may not be unaccep- 
_— to the Reader, to give him this ſhort Account 
of it. 

The Duke of Tork and Earl of Farwick raiſed 
an Army, and took him Priſoner at the Battel of 
Northampton ;, he was brought from thence to Lon. 
don, and a Parliament was called in his Name, but 
without his Conſent ; in which he claimed a Right 
to the Crown : None of King Henry's Counſel 
would plead his Cauſe, and the Judges could hard- 


he was declared Protector. 
But the Queen and her Son having renewed the 


Battel of Wakefield, and there he was killed; but 
his Son Edward Earl of March, afterwards Edw. 
4. returning from beyond Sea with ſome Forces, 
and being aſſiſted here by the Earl of Warwick, 
took Henry 6. Priſoner at the ſecond Bartel of St. 
Albans, and marching to London, declared himſeli 
King, and then calling a Parliament, he was fo 
declared, and that Henry 4, 5, and 6. were Uſurp- 


ers. 


But the Earl of Warwick, who had aſſiſted this te 
King againſt Henry 6. and now turning againſt him ar 
after he had reigned ten Years (in all which time at 
Henry 6. was kept Priloner) replaced him once tt 
more on the Throne, and then he called a Parlia- a 

- ment, which repealed all the Statutes of Edward 10 


4. and entailed the Crown upon his Iſſue, re- 
mainder to the Duke of Clarence, who was Bro- y 
ther to King Edward 4. and yet ſought againſt l. 

im. 1 
Afterwards 
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Aſterwards King Edward 4. regained the Crown 
and then Henry 6. was murdered, together with his 
Son Prince Henry; and in the next Parliament, he 
and all his Party were attainted of Treaſon ; and 
one principal Reaſon for it was, becauſe the Duke 
of Vork, who was the Father of Edward 4. had 
been declared Heir to the Crown by Act of Par. 
liament, after Henry 6. had been killed by them at 
or Battel of Wakefield, which Act was repealed 
1 Hen, 7. 

After the Death. of Edward 4. the next in Suc- 
ceſſion was Ed. 5. who claimed by virtue of the 
aforeſaid Entail made in the Reign of H. 6. but 
he was depoſed by his Unkle Richard Duke of York, 
who was the youngeſt Brother of Ed. 4.pretending 
that all the Children of his ſaid Brother were Ba- 
ſtards, becauſe of a Precontract made by him with 
the Lady Eleanor Boteler, before he married Eliza. 
beth his Queen, and that the Blood of his eldeſt 
Brother George Duke of Clarence was attainted by 
Act of Parliament, in the Reign of Ed. 4. for be: 
ing in Rebellion, and as, with Hen. 6. ↄgainſt 
his own Brother as aforeſaid, ſo that none of the 
lineal Blood of Richard Duke of York now remain- 
ed uncorrupted beſides himſelf, who was his third 
Son, and thereupon, | 

Richard 3. was crowned, and immediately af- 
terwards he called a Parliament, in which his Right 
and Title were recognized and declared to be juſt 
and lawful, and grounded upon the ancient Law: of 
the Realm, and therefore he was declared King, 
as well by Inheritance as by lawful Election, Con- 


ſecration and Coronation. 2855 
But not truſting to his Title by Inheritance, ha- 


ving baſtardized and attainted his Nephews as afore* 


ſaid, the Parliament proceeds in this manner, vi- 


Neveri beleſi, * that "4 part of the P * fl A wh 


"'S 
not" 
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ſufficiently learned in the Laws, and therefore leſt ba 


Right ſhould be put in doubt and queſtion, and for that 
the Parliament is of ſuch Authority, that @ Declaration 
Grade by the three Eſtates, may remove theſe doubts, 
therefore they declare him King, &c. | 
From which Act 'tis plain, that Parliament ſup- 
poked the generality of the People not capable to 


_ underſtand the Laws dpon which the King's Title 


was founded, and therefore the ſureſt way was to 
reſt upon the Judgment of their Repreſentatives in 
Parliament.. 

Henry 7. ſucceeded after Richard 3, was killed 
at the Battel at Boſworth, but he did not claim by 
the Lady Elizabeth his Queen, who was Daughter 
of Ed. 4. for fear he ſhould be a King only by 
Curteſy, and ſo be ſet aſide if he ſhould ſurvive 
her, who had the Title by Inheritance; but he 
truſted upon the Parliamentary Title, which he 
had by Virtue of the Entail made in the Reign of 
Hen. 6. as aforeſaid : and before he married the 
right Heir the Princeſs Elizabeth, his Title was 
acknowledged by the Parliament, not by Decla- 
tion, or Recognicion of Right, but in theſe words, 
vix. That the Inheritance of the Crown ſhould reſt, re- 
main, and abide to bim, and to the Heirs of bis Body, 
lawfully coming perpetually; which words might be 
applied thus, viz. To bim, whether as having a 
former Right, which was very doubtful, or To bim 
who has then the Poſſeſſion, which could not be 

enied 

And ' tis obſervable, that after the Death of Queen 
Elizabeth, Hen. 8 who was her Son, pretended to 
no manner of Title during his Father's Liſe, as be. 
ing Son and Heir of his Mother, who had the Ti- 
tle by the Courſe of Succeſſion. 

Henry 8. ſucceeded, but it was never declared 
by what Title, and there was no — 1 

: 2caule 


Point. 
Theſe Acts were confirmed by the Oaths of the 
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becauſe he was Heir both to his Father and Mother, 
and the Inheritance was certainly in one of them, 
for his Father was Heir of the Houſe of Lancaſter, 
and his Mother of the Houſe of Terk. : 
In the twenty-fifth of his Reign, the Marriage 
between him and Katherine his Queen was declared 
unlawful, and the Crown was ſettled by Act of 
Parliament on him and the Heirs of his Body, by 
Anna Bullen his then Queen. : 
Anno 35 H. 8. The Crown was again entailed 
upon Prince Edward and the Heirs of his Body, 
Remainder upon the Lady Mary, and the Lady E- 
lizabeth, in like manner; and by the ſaid Act, 
Power was given to him to diſpoſe it by Letters Pa- 
tent, or by his laſt Will, either in Remainder or Re- 
verſion, and to ſuch Perſon or Perſons as he ſhould 
pleaſe, after his three Children Edward, Mary and 
Elizabeth ſhould die without Iſſue; in which AR 


tis made High Treaſon to ſpeak or write againſt 


this Settlement, or to go about to repeal it : And 
likewiſe a Proviſo, that if the Lady Mary ſhould 
not keep ſuch Conditions which the King ſhould 
dechre by his Letters Patents, or laſt Will, that 
then the Crown ſhould come to the Lady Eliza. 
beth ; and if ſhe ſhould not obſerve the ſame, then 
it ſhould go to ſuch Perſon as the King ſhould ap- 


People, and it was made High Treaſon to refuſe 
ſuch Oaths, and ſeveral Perſons were attainted in 
his Reign, by ſeveral Acts of Parliament, for op- 
poſing ſuch Limitations of the Crown, and the 
Authority of the Laws by which they were made. 

Edward 6. ſucceeded, who had both an Heredi- 
tary and Parliamentary Right. | 

But Queen Mary his Siſter and Succeſſor had no 


Hereditary Right, becauſe ſhe was declared illegi- 
K 2 timate 
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timate by Act of Parliament, Anne 25 H. 8. fo 
that ſhe muſt ſucceed by Virtue of the Entail made 
Anno 35. H. 8. 

»Tis true, in the firſt Year of her Reign ſhe took 
off the Act by which ſhe was declared illegitimate; 
but *cis as true that the Act 35 H. 8. by which the 
Crown was entailed on her, was not actually re- 
pealed in all her Reign, tho' by another Act of 
Parliament, made to confirm the Marriage Articles 
between her and King Philip, the Crown was a- 
gain entailed ; but ſhe dying without Iſſue, 

Queen Eljzabeb her Siſter ſucce-ded, and her 
Title was apparently by the Act of Entail made 
in the 35 Year of her Father's Reign; for ſhe ne- 
8 got her Mother's Marriage to be declared law- 
Beſides ſhe was born whilſt Katherine her Fa- 
ther's firſt Wife was living, and tho' the Parliament 
in the firſt Year of her[Reign, declared her 7ight- 
ty, lawfully and lineally deſcended of the Royal Blood, 
that muſt be intended, of a lawfu and lineal Diſcent 
according to the aforeſaid Acts of Settlement, for 
x could not be a /awfut and lineal Diſcent at Com- 
mon Law. 

It was purſuant to theſe Precadents in Fact, 
that in the 13th Year of her Re zn, that Act of 
Parliament was made, which hath been before 


mentioned, and by which the Power of Parlia- 


ments is declared to limit the Succeſſion of the 
Crown. But ſhe dying without Iſſue, 

King James ſucceeded, who had a certain Ti- 
tle, tho' tis not mentioned in the Act of Recog- 
nition ; whether it was from H. 7. alone, or from 
Elizabeth his Wife, or from both, the Act only de- 
clares, that he was lawfully deſcended from Mar. 
garet the eldeſt Daughter of H 7. and Queen E- 
lizabeth his Wiſe, the eldeſt Daughter of Ed. 4: 

; an 
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and therefore they were bound, both by the Laws of God 
and Man, fo recognize him ſole Hetr of the Blood Roy- 
al 


Now by the Law: of God and Man muſt be un- 


derſtood, ſuch Laws which God impowers the 


King to make; for there is no Divine Right of Suc- 
ceſſion to Kingdoms appointed by the Laws of God, 
any more than to other Inhericances whatſoever. 
Nor was any Succeflion by Right of Blood alone 
ever eſtabliſhed by any pofitive' Law of Man, or ſet- 
tled by any conftant or uninterrupted Cuſtom. 
So that notwithſtanding this Act of Recogniti- 
on, King Famesr's Title may be ſaid to be derived 
from the Act of Settlement, made on King Henry 
the 7th. from whom he was lineally deſcended; 
and tho? his Pedigree be alſo derived from Queen 
Elizabeth, that was only to ſhew, that he had eve- 
ry way a good Title; for tho' ſhe was eldeſt Daugh- 
ter to Ed. 4. yet ſhe had a Title by the before 
mentioned 1 of Settlement, in the 39th Year 
of H. 6. and 1 Ed. 4. by which the Crown was 
veſted in Richard Duke of York, who was the Fa- 
ther of Ed 4. and Grandfather of the ſaid Eliz«- 
Seth, but killed by H. 6. at the Battel of Wakefield 
aforeſaid ; by which laſt Act, all the Henries of 
the Houſe of Lancaſter were declared Kings de 
factq and not de jure, there being never any ſuch 
Diſtinction made before; for whenever a King was 
crowned and acknowledged by the Parljament, he 
was eſteemed King in point of Right. 

Tis true, that ever ſince the Reign of Ed. x. 
the Crown has been claimed by an Hereditary 
Right; but it is as true that it hath been enjoyed 
by Princes, -who had not juſt pretence to ſuch 
Title; for the Parliament, notwickſtanding ſuch 
Claims, have declared thoſe to be Kings whom 
they knew had no ſuch Right, and they have al« 

| K 3 Ways 
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ways been taken to be lawful Kings, becauſe their 
Laws are binding to this Day, tho'ꝰ never confirmed 
by any of their Succeſſors, who had a Title by 
any ſuch Right: So that all the ſubſequent Acts for 
entailing the Crown, are ſo many, plain and 
evident Recognitions, what the fundamental Con. 
ſtitution of the Engliſh Government was, in that 
great point of Succeſſion, &c. 


ND now, to divert my Reader a little with 
what Proviſion the Parliament of England 
hath made, for the ſettling the Crown upan the 
Head of a Proteſtant Prince, whereby the Rights 
and Liberties of Engliſhmen may be defended from 
the Uſurpations of Tyranny and Arbitrary Power, 
I hall inſert the Declaration, &c. preſented to 
Their Majeſties by the Lords Spiritual and Tem. 
poral, and Commons, aſſembled in Parliament, up- 
on their Acceſſion to the Throne. 


Hereas the late King James the Second, by the 
Aſſiſtance of divers evil Counſellors, Fudges 

and Miniſters, employed by him, did endeavour to ſub. 
vert and extirpate the Proteſtant Religion, and the Laws 
and Liberties of this Kingdom; by aſſuming and exer. 
ciſing a Power of diſpenſing with, and ſuſpending of 
Laws, and the Execution of Laws, without Conſent of 
Parliament: By Committing and Proſecuting divers 
worthy Prelates, for humbly petitioning to be excuſed 
from concurring to the ſaid aſſumed Power ; by iſſuing 
and cauſing to be executed,a Commiſſion under the Great 
Seal, for erecting @ Court, called, Ihe Curt of Com- 
millioners for Ec. leſiaſtical Cauſes. By levying Mo. 
ney for and to the Uſe of the Crown by pretence of Pre- 
rogative, for other time, and in otber manner than the 
fame was granted by Parliament. By raiſing and keeping 
a Standing Army within this Kingdom in time of Peace, 
3 | Vit bout 
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without Conſent of Parliament, and quarterlug Soldier* 
contrary to Law. By cauſing ſeveral good Subjects, be- 
ing Proteſtants, to be diſarmed at the ſame time, when 
Papifts were -both armed and employed, contrary to 
Law. By violating the Freedom of Election of Mem- 


bers to ſerve in Parliament, By Proſecutions in the - 
Court of Ring t. Bench, for Matters and Cauſes cagni. 


zable only in Parliament; and by divers other Arbitra- 
ry Illegal Courſes, | 
And whereas of late Years, partial, corrupt and un- 
qualified Perſons, have been returned and ſerved on Fu- 
ries in Trials, and particularly divers Furors in Trials 
for High Treaſon, which were not Freeholders, And 
* exceſſive Bail hath been required of Perſons committed 
in Criminal Caſes, to elude the Benefit of the Laws 
made foy the Liberty 7 the Subject:: And exceſſive 
Fines have been impoſed; and illegal and cruel Puniſh» 
ments inflicted : And ſeveral Grants and Promiſes made 
of Fines and Forfeitures, before any Convittion or Fudg- 


ment againſt the Perſons upon whom the ſame were 10 


be levied. All hich are utterly and directly contrary 
to the known Laws, and Statutes, and Freedom of this 
Realm. And whereas the ſaid late King James the 


Second, having Abdicated the Government, and the 
Throne being x Fir vacant, His Highneſs the Prince 


of Orange (whom it hath pleaſed Almighty God to 


make the Glorious Inſtrument of delivering this King- 
dom from Popery and Arbitrary Power) did (by the Ad- 
vice of the Lords Spiritual and Temporal, and divers 
principal Perſons of the Commons) cauſe Letters to be 
written to the Lords Spiritual and Temporal, being Pro- 
teſtants; and other Letters to the ſeveral Count ies, Cities, 
Univerſities, Boroughs, and Cinque- Ports, for the chooſing 
4 ſuch Perſons to repreſent them, as were of right to 
e ſent to Parliament, to meet and ſit at Weſtminſter, 

upon the two and twentieth day of January, in the year 
ope thouſand fix hundred eighty and eight, in arder to 
_ ſuch 


136 Of Parliaments. 


ſuch an Eſtabliſhment, as that their Religion, Laws and 
Liberties, might not again be in danger of being ſubvert. 
ed: Upon which Letters Ele&ions having been accord. 
. ingly made, 

And therefore the ſaid Lords Spiritual and Temporal 

and Commons, purſuant to their reſpective Letters and 
Ele&ions, being now aſſembled in a full and free Repre- 
ſentative of this Nation, taking into their moſt ſerious 
Confideration, the beft means for attaining the End: a. 
foreſaid ; Do, in the firſt place (as their Anceſtors in 
like Caſe hawe nſually done) for the V indicating and A., 
ſerting their ancient, Rights and Liberties, Declare, that 
the pretended Power of ſuſpending of Laws, or the ex- 
ecurion of Laws by Regal Authority, without Conſent 
of Parliament, is illegal, That the pretended Power 
diſpenſing with Laws, or the execution of Laws by 
gal Authority, as it hath been aſſumed and exerciſid 
of late, is illegal. That the Commiſſion for erefting the 
late Court of Commiſſioners for Eccleſsaſt ical Cauſes, and 
all other Commiſſuns and Courts of like nature, are il. 
legal and pernicious, That levying Money for or to the 
Uſe of the Crown, by pretence of Prerogative, without 
Grant of Parliament, for longer time, or in other man- 
ner, than the ſame is, or ſhall be granted, 3s illegal. 
That it is the Right of the Subjects to petition the King, 
and all Commitments and Proſecations for ſuch Petiti- 
oning, are illegal. That the raiſing or keeping à Stand. 
ing Army within this Kingdom in time of Peace, un- 
I, it be with conſent of Parliament, is againſt Law. 
That the Subjelis which are Proteſt ants, may have Arms 
for their Defence, ſuitable to their Conditions, and as 
allowed by Law, That Election of Members of Par- 
liament ought to be free. That the Freedom of Speech, 
and Debates or Proceedings in Parliament, ought not to 
be impeached or queſt ned in any Court or Place out f 
Parliament, That exceſſive Bail ought not to be required, 
zor exceſſiye Fines impoſed, nor cracl and unuſual Puniſh. 
„ 6 Cie Ms | ments 
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ments inflifted. That Jurors ought to be duly imparulled 
and wy an and 73 which paſs upon 12 in Tri. 
al: for High Treaſon, ought to be Free- holders. That 
all Grant and Promiſes of Fines and 1 par- 
ticular Perſons, before convicted, are illegal void. 
And that for Redreſs of all Grievances, and for the A. 
mending, Strengthening, and Preſerving of the Laws, 
Parliaments ought to be held frequently. . 

And they do claim, demand, and inſiſt upon all and 
ſingular the Premiſſes, as their undoubted Rights and Li. 
berties z And that no Declarations, Judgments, Doing. 
or Proceedings, to the Prejudice of the People in any of 
the ſaid Premiſſes, ought in any wiſe to be drawn here. 
after into Conſequence or Example, To which Demand 
of their Right, they are particularly encouraged by the 
Declaration of His Highneſs the Prince of range, at 
being the only means for obtaining a full Redreſs and Re. 
gs | therein. 

Having therefore an intire Confidence, that bis ſaid 
Highneſs the Prince of Orange will perfect the Deli. 
verance ſo far advanced by him, and will ſtill preſerye 
them from the Violation of their Rights, which they 
have here aſſerted, and from all other Attempts upen 
their Religion, Rights and Liberties , the ſaid Lords 
Spiritual and Temporal and Common! aſſembled at Weſt- 
minſter, do Reſolve, That William and Mary, Prince 


and Princeſs of Orange, be, and be declared A 
1 


and Queen of England, Franc: and Ireland, and : 

Dominions thereunto belonging, to bold the Crown and 
Dignity of the ſaid Kingdoms and Dominions, to them 
the [aid Prince and Princeſs, during their Lives, and 
the Life of the Survivor of them: And that the ſole and 
full Exerciſe of the Regal Power be only in, and exerciſed 
by the ſaid Prince of Orange, in the Name of the ſaid 
Prince and Princeſs, during their joint Lives: And af- 
ter their Deceaſes, the ſaid Crown and Royal Dignity of 
the ſaid Kingdoms and Dominions, to be to . m 
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the Bod the ſaid Princeſs : And for default 
Zi Iſſue, ok Princeſs = of 8 4 
the Heirs of ber Body: And for default of ſuch Iſſue, to 
the Heirs of the Body of the ſaid Prince of Orange. 
And the Lords Spiritual and Temporal, and Commons, 
do pray the ſaid Prince and Princeſs, to accept the ſame 
accordingly, And that the Oaths hereafter mentioned, 
be taken by all Perſons of whom the Oath of Allegiance 
and * 1 might be required by Lam, inſtead of them: 


And that the ſaid Oaths of Allegiance and Supremacy 


be abrogated. 


I A. B. Do ſincerely Promiſe and Swear, That I will 
be Faithful, and bear true Allegiance to their Ma- 
jeſtie King WILLIAM and Queen MARY, 
So help me God. 


A. B. Do Swear, That I do from my Heart abbor, 

deteſt, and abjure, as Impious and Heretical, this 
damnable Doctrine an d Poſition, that Princes Excommu- 
nicated or Deprived 'by the Pope, or any Authority of 
the See of Rome, may be Depoſed or Murthered by 
their Subjects, or any other whatſoever. 

And I do Declare, That no Foreign Prince, Perſon, 
Prelate, State or Potentate, bath, or ought to have, any 
Furiſdiftion, Power, Superiority, Pre-eminence or Au- 
thority, Eccleſiaſtical or Spiritual, within this Realm. 
So help me God. r 


But nothing is more properly the Buſineſs of 
Parliaments, then to redreſs Grievances, to take 
notice of Monopolies and Oppreſſions, to curb 
the Exorbitances of great Favourites, and pernici- 
ous Miniſters of State, to puniſh ſuch mighty De- 
liquents, who are protected by the King, that 
they look upon themſelves too big for the ordina- 
ry reach of Juſtice in the Courts of Common 
Law, 


—_— 
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Law, to inſpect the conduct of ſuch who are in- 
truſted with the Adminiſtration of Juſtice, and in- 
terpret the Laus to the prejudice of the People, 
and thoſe who diſpoſe the publick Treaſute of the 
Nation. 55 

All Crimes of theſe and the like kinds are pub. 
lick Nuſances, and wound the Body Politick in a 
vical Parr, and can ſcarce be found out, or when 
found, can ſcarce be redreſſed, but in this great 
Aſſembly, before whom the moſt inſolent Crimi. 
nals tremble; and it has been obſerved, that they 
ſeldom proſecute any ſuch Perſons, but ſooner or 
later they convict them, tho' they are in the great- 
eſt Favour of the King. 

As for Inſtance, Ed. 2.doated upon his Favourite 
Peirce Gaveſton, (a Frenchman) he waſted the 
King's Treaſures, he had Honours conferr'd on 
bim, and Riches, but without any Merit; he af. 
fronted the Nobility, preſuming upon the Favour 
and Indulgence of the King. The Parliament in 
the beginning of his Reign made their Complain, 
and thereupon he was baniſhed into Ireland; the 
King afterwards calls him home, and marries him 
to the Earl of Glouceſter's Siſter ; the Lords com- 
plain again ſo effectually, that the King not only 
conſents to his ſecond Baniſhment, but that if ever 
he returned, or were found in the Kingdom, he 
ſhould be held and proceeded againſt. as an Enemy 
to the State. Yet back he comes, and is received 


once more by the King as an Angel, who carries 


him with him into the North, and- hearing the 
Lords were in Arms to bring the ſaid Gaveſton to 
Juſtice, plants him for ſafety in Scarborough Caſtle, 
which being taken, his Head was chopped off. 

In King Richard the Second's time, moſt of the 
Judges of England, to gratifie certain corrupt and 


per- 
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pernicious Favourites about the King, being ſent 
for to Nottingbam, were, by Perſwaſions and Me- 
naces, prevailed with to give falſe and illegal Re- 
ſolutions to Queſtions propoſed by them, declar. 
ing certain Matters to be I reaion, which in truth 
were not ſo; for which, in the next Parliament, 
they were called to account, and attainted ; and 
Sir Robert Treſilian, Lord Chief Juſtice of England, 
was drawn from the Tower through London to Ty. 
hurn, and there Hanged : As likewiſe was Blake one 
of the King's Council, and Uske the Under-Sheriff 
of Middleſex, who was to pack a Jury to ſerve the 
preſent Turn, againſt certain innocent Lords, 
and others, whom they intended to have had ta- 
ken off ; and five more of the Judges were 
baniſh'd, and their Lands and Goods ſorſeit- 
ed. And the Archbiſhop of York, the Duke of 
Treland, and the Earl of Sffolk, three of the King's 
Evil Counſellors, were forc'd to fly, and died mi- 
ſerable Fugitives in Foreign Parts. 

In the beginning of King Henry the Eighth's 
Reign, Sir Richard Empſon, Kt. Edmund Dudley one 
of the Barons of the Exchequer, having, by co. 
Jour of an Act of Parliament to try People for ſe- 
veral Offences without Juries, committed great 
Oppreſſions, were proceeded againſt in Parliament, 
and loſt their Heads. 

In the nineteenth Year of the Reign of King 
Fames, at a Parliament holden at Weſtminſter, 
there were ſhewn two great Examples of Juſtice ; 
which, for future Terror, are not unfit to he here 
related ; one upon Sir Giles Mompeſſon, a Gentle- 
man otherwiſe of good Parts ; but for practiſing 
ſundry Abuſes, in erecting and ſetting up new Inns 
and Ale-houſes, and exacting great Sums of Mo- 
ney of People, by pretence of Letters Patents 

granted 
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granted to him for that purpoſe, was ſentenced to 


be degraded from his Knighthood, and diſabled to 


bear any Office in the Common-wealth, though 


he avoided the Execution by flying the Land: But 

upon Sir Francis Mitchel, a Juſtice of the Peace of 

Middleſex, artd one of the chief Agents, the Sen- 

tence of Degradation was executed, and he made 
to ride with his Face to the Horlſe-tail through the 

City of London. The other Example was, of Sic 

Francis Bacon, Vilcount St. Albans, Lord Chancel- 

lor of England, who for Bribery was put from his 

Place, and committed to the Tower, 

In King Charles the Firſt's time, moſt of the 
Jud:es that had given their Opinions contrary to 
Law in the caſe of Ship-Money, were call'd to 
account, and forced to fly for the ſame. And 
in nineteenth Year of King Charles the Second, the 
Earl of Clarendon, Lord Chancellor of England, 
being queſtioned in Parliament, and retiring there- 
upon beyond the Seas, was by a ſpecial Act bani- 
ſhed and diſabled. In a word, it was well and 
wiſely ſaid of that excellent Stateſman, Sir William 
Cecil, Lord Burleigh, and High Treafurer of Eng- 
land, That he knew not what an Act of Parliament 
might not do; which Apothegm was approved by 
King Fame and alledged (as I remember) in ons 
of his publiſhed Speeches. 

And as the Juriſdiction of this Court is fo tranſ- 
cendent, fo the Rules and Methods of Proceedings 
there, are different Fom thoſe of other Courts. 
For ſaith Coke 1 Inſt it. Fol. 15. As every Court of 


n bath Laws and Cuſtoms for its Direction, ſome 
9. the Common Law, ſome by the Civil and Canon Law, 
ſome by peculiar Laws and Cuſtoms, &c, So the 
High Court of Parliament, ſ#b/iſts by itt own peculiar 
Laws and Cuſtoms, It is, Lex & Conſuetudo Par- 
liamenti, the Law and Cuſtom Parliament, that all 


weighty 
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weighty Matters in any Parliament moved concerning the 
Peers, and Commons in Parliament aſſembled, ought to 
be be determined, adjudged and diſcuſſed by the Courſe 
of the Parliament, and not by the Civil Law, nor yet 
by the Common Laws of this Realm uſed, in more Info. 
rior Courts, Which was ſo declared to be, Secundum 
Legem & conſuetudinem Parliamenti, according to 
the Law and Cuſtom of Parliament, concerning Peers 


of this Realm, by the King, and all the Lords Spiri- 


ritual and Temporal , and the like is for the Commons, 
for any thing moved or done in the Houſe of Commons : 
And the rather, for that by anther Law and Cuſtom of 
Parliament, the King cannot take notice of any 
thing ſaid or done in the Houſe of Commons, but 
by the Report of the Houle: And every Member of the 
Parliament hath a Judicial place, and can be no Witneſs. 
And this is the Reaſon that Fudges ought not to give 
any Opinion of a Matter of Parliament, becauſe it is 
not to be decided by Common Law, but Secundum Legem 
& conſuetudinem Parliamenti, according to the Law 
and Cuſtom of Parliament: and ſo the Fudges in di. 
verſe Parliaments have confeſſed. And ſome bold, that 
every Offence committed in any Court puniſhable by that 
Court, muſt be puniſhed (proceeding Criminally) in the 
ſame Court, or in ſomehigher, and not any Inferior Court, 
and the Court of Parliament hath no higher, Thus Coke. 
In the Reign of King Charles the Second, great 
Complaints was made, about the Houſe of Com- 
mons ſending for ſome Perſons into Cuſtody by their 
Serjeant at Arms; but certainly they did no more 
therein, than what their Predeceſſors have often 
done ; every Court muſt be ſuppoſed armed with 
a Power to defend it ſelf from Affronts and Inſo- 
lencies : In all Ages,when the Houſes has appointed 
particular Committees, hath it not been uſual to 
order, that they ſhall be impower'd to ſend for Pa- 
pers, Perſons, and Records? But to bring Men 
4 to 


Coon. ee oe on Wd 2. bay 


f 
Y 
U 
4 
1 

| 

ö 


Of Parliament. 143 


to a ſober Conſideration of their Duty and Danger, 
] ſhall give a few Inſtances, beſides thaſe before 
mentioned, of what the Houſe of Commons hath 
done in former Ages. 

I. Amo 20 Facobi, Dr. Harris, Miniſter of 
Blechingly in Surrey, tor miſ-behaving himſelf by 
Preaching and otherwiſe, about Election of Mem- 
bers of Parliament, upon Complaint, was called to 
the Bar of the Houſe of Commons, and there, as 
a Delinquent on his Knees, had Judgment to con- 
feſs his Fault there, and in the Country, in the Pul. 
pit of his Pariſh- Church, on Sunday before Sermon. 

2. Anno 21 Facobi, Ingrey Under Sheriff of Cam- 
bridgeſhire, for refuſing the Poll, upon the Promiſe of 
Sir Thomas Steward to defend him therein, kneeling 
at the Bar, received his Judgment to ſtand com- 


mitted to the Serjeant at Arms, and to make Sub- 


miſſion at the Bar, and acknowledge his Offence 
there; and to make farther Submiſſion openly at 
the Quarter-Seflions, and therealſo to acknowledge 
his Fault. / | 


3. Anno 20 Facobi, the Mayor of Arundel, for. 


miſ· behaving himſelf in an Election, by putting the 
Town to a great deal of Charge, not giving a due 
and general Warning, but Packing a number of 
Electors, was ſent for by a Warrant, and after or- 
dered to pay all the Charge, and the Houſe ap- 
pointed certain Perſons to adjuſt the Charges. 

4. And 3 Car. 1. Sir William Mray, and others, 
Deputy-Lieutenants of Cormval, for aſſuming to 
themſelves a Power to make whom they pleas'd 
Knights, and defaming thoſe Gentlemen that then 
ſtood to be choſen, ſending up and down the Coun- 
try, Letters for the Trained-Bands to appear at 
the Day of Election, and menacing the Country, 


under the Title of His Majeſty's Pleaſure, had judg - 


ment given upon them, . To be committed to the 
Tower. 2. To make Recognition of their Offence, 
at 
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at the Bar of the Houſe upon their Knees, which 
was done. 3. To make a Recognition and Sub- 
miſſion at the Aſſizes in Cormwal, in a Form drawn 
by a Committee. 

But moſt remarkable are the Proceedings againſt 
Dr. Manwaring in the Parliament, Ammo 1628, 
This Man was then Vicar of St. Giles in the Fieldi, 
his Crime was for preaching two Sermons, in which 
he aſſerted, That the King might impoſe Taxes and © 
S es on the People, without Conſent of Parliament, 
and that they were bound to pay Taxes under pain of 
Damnation, which if they refuſed to do, they were 
guilty of Diſloyalty and Rebellion. | 

Dr. Heylin, tho he was a very zealous Advocate 
for abſolute Monarchy, and an Enemy to the 
Power and Privileges of Parliaments ; yet he made 
but a very ſlender Excuſe for this Vicar ; for he tells 
us, he ſpoke no more in the Pulpit, then Serjeant 
Hele did in the Parliament, in the 43 Year of 
the Queen, who affirmed, That he wondered the 
Houſe ſtood, either * 


as to any Revenue of 
cedents to prove it : For which words he tells us the 
Serjeant was never queſtioned, but that poor Aan. 
waring was ſentenced to his abſolute Ruin, if the 
King had not been more merciſul to him than the 
Commons. 
But I can tell him when the like Doctrine was 
preached before that time, I mean before the Reign 
of Car. 1. and tho the Preacher was not puniſhed, 
yet his Sermon was cenſured by the Parliament; 
and this was Dr. Harſnett Biſhop of Chichefer, a- 
bout the middle of King Famers Reign, who 
preaching upon this Text, (i. e.) Render unto . 
| ary 
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far, the things which are Cæſar's; he affirmed, That 
all the Subject. Goods and Money were the King's, and 
therefore were not to be denied him, if be 1 
them for the publick Uſe. | 

The Parliament ordered this Sermon to be burnt 
by the Common Hangman; but the Doctrine was 
ſo pleaſing to the Court, that; this Biſhop was aſtet- 
wards tranſlated to Norwich, and from thence to the 
Archbiſhoprick of York, 

So likewiſe this Manwaring, tho' he was ſen- 
fenced by the Parliament (as you may fee by what 
follows) yet after it was diſſolved, he was firſt pre. 
ſented by the King to a rich Benefice in Eſſex, and 
afterwards made Biſhop of St. David's, 

But having before theſePreferments been charged 
with preaching and publiſhing this {laviſh Doctrine 
it was referr'd to a Committee to enquire into the 
ſame, who brought in their Report, which was de- 
livered to the Houſe with this Speech. | 


Mr. Speaker, 


| M to deliver from the Sub.Committee, a Charge 
againſt Mr. Manwaring, a Preacher and Doctor of 
Divinity, but a Man ſo criminoms, that be hath turned 
bu Titles into Accuſations ; for the Better they are, the 
Worſe # he, that hath diſhonoured them. Here u a 
great Charge that lies upon bim, it à great it in ſelf, 
and preat _ it hath many great Charges in it : 
Serpens qui ſerpentem devorar, fit draco ; 5 
Charge having digeſted many Charges into it, ; become 
a Monſter of Charges. The main and great one & thu, 
a Plot and Policy to alter and ſubvert the Frame and 
Fabrick of this State and Common-wealth, This is the 
great one, and it hath others in it that gains it more 
Greatneſs : For to this End he labours to infuſe into the 
Conſcience of His Majeſty, the Perſwaſion of a Power 


not bounding it ſelf with Laws, which Ring 2 
L 0 
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of famous Memory, calls in bis Speech in Parliament, 
1619. Tyranny, yea, Tyranny accompanied with 
Perjury. 

2. He endeavours to perſwade the Conſciences of the 
Subjefts, that they are bound to obey illegal Command ; 
yea, he damns them for not obeying them. 

3. He robs the Subjects of the Property of their 
Goods, 

4. He brands them that will not loſe this Property, 
with moſt ſcandalous and odious Titles, to make them 
hateful both to Prince and People, ſo to ſet a Diviſg 
on between the Heads and Members, and between the. 
Members themſelves. 

5. To the ſame End (not much unlike to Faux and 
his Fellows ) he ſeeks to blow up Parliaments and Par- 
liamentary Power. Theſe five being duly wiewed, 
will appear to be ſo many Charges, and withal they make 
up the main and great Charge, a miſchievous Plot to al. 
ter and ſubvert the Frame and Government of this 
State and Common-wealth. And now that you may be 
ſure that Mr. Manwaring, though be leave us no Pro. 
priety in our Goods, ye be hath an abſolute Propriety in 
his Charge ; Audite ipſam Belluam, hear Mr. Man- 
waring by his own words, making up his own Charge, 

Here he produced the Books, particularly in- 
ſiſting on p. 19, 29 and 30. in the firſt Sermon, 
p. 35, 36 and 48. in the ſecond Sermon; all which 
patiages he heightned with much Eloquence and 
Acrimony, thus concluding his Speech, I have 
ed you an evil Tree, that bringeth forth evil Fruit ; and 
now it reſts with you to determine, whether AG: 
ing Sentence ſhall follow, Cut it down, and caſt it in- 
to the Fire. 

Four days after the Parliament proceeded to his 
Cenſure, conſiſting of eight Particulars, it being 
ordered by the Houſe of Lords againſt him, as fol- 
loweth. 

1. To 


3 
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1. To be impriſoned during the Pleaſure of the 
Houſe. 

2. To be fined a thouſand Pounds. 

3. To make his Submiſſion at the Bar in this 
Houſe, and in the Houſe of Cgmmons, at the Bar 
there, in verbis concept is, a ſet Form of words framed 
by a Committee of this Houle. 

4. To be ſuſpended from his Miniſterial Fun&i- 
on three Years, and in the mean time a ſufficient 
Preaching-man to be provided out of the Profits of 
his Living, and this to be left to be performed by 
the Ecclefiaſt ical Court. | 

5. To be difabled for ever hereafter from 
Preaching at Court. 

6. To be for ever diſabled of having any Eccle- 
ſiaſtical Dignity in the Church of Englznd. 

7. To be uncapable of any Secular Office or 
Preferment. 

8. That his Books are worthy to burned, and 
his Majeſty to be moved, that it may be ſo in Lon. 
don, and both the Univerſities. 

And accordingly he made his Submiſſion at the 
Bar of both Houſes on his Knees, on the 23d of 

une following, with theſe outward Expreſſions of 

rrow, as follow, 


I do here, in all Sorrow of Heart, and true Repen. 
tance, acknowledge thoſe many Errors and Indiſcreti- 
ons which I have committed in Preaching and Pabliſh. 
ing the two Sermons of mine, which I called Religion 
and Allegiance, and my great Fault in falling upon 
this Theme again, and handling the ſame raſhly, ſcan- 
dalouſly and wnadviſedly, in my own Pariſh Church in 
St. Giles's in the Fields, the fourth of May laſt paſt. 
I bumbly acknowledge theſe three Sermons to have 
been full of dangerous Paſſages and Inferences, and ſcan- 


dalows Aſperſions in moſt part of them, And I do 
* L 2 * bumbly 
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humbly acknowledge the juſt Proceedings of this Ho- 
nourable Houſe againſt me, and the juſt Sentence and 
Judgment paſſed upon me for my great Offence. And I 
do, 2 the bottom of my Heart, crave Pardon of God, 
the King, and this Hanourable Houſe, and the Common. 
weal Eo are and thoſe worthy Perſons adjudged to 


be refltted upon by me in particular, for theſe great 
Offences and Crimes, 

But the Vicar of St. Giles's was not the only Man 
that preached this Doctrine; for the Year before, 
one Dr. Sib;horpe, preaching an Aſſize-Sermon at 
Northampton, on Rom. 13. 7. affirmed, That the 
King alone made the Laws, and that nothing could ex. 
cuſe from the active Obedience to his Commands, but 
what is againſt the Law of God and Nature ; and that 
the 8 bad power to lay Poll. Money upon his Subjects 
Heads. 

This Sermon was printed with the Title of Apo- 
ſtolical Obedience; but Archbiſhop Abbet refuſed 
to licenſe it, becauſe this Doctrine was contrary 
to Law ; for which the Court did not thank him, 
for it was ſuppoſed one of the chief Cauſes of his 
Suſpenſion; but it was licenſed by Biſhop Lad, 


after ſome Paſſages concerning the Prophanation 


of the Sabbath, and Toleration of Popery were 
expunged ; but this Man, tho' he lived many Years 
afterwards, and even to the King's Return, was ne- 
ver preferr'd any higher than to the Parſonage of 
Brackly, and another Living in the County of 

Northampton, | 
The Truth is, *tis the High Court of Parliament, 
that only can hinder the Subject from being given 
L. as a Prey to the Arbitrary Pleaſure, not only 
of the Prince, if he ſhould attempt it, but (which is 
ten times worſe) to the unreaſonable Paſſions and 
Luſts of Favourites, chief Miniſters, and Women; 
when otherwiſe inſtead of a Monarch (who, as 
2 ſome» 
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ſometimes it may happen, ſhall govern but in 
Name) we might be ruled like the ancient French, 
by an inſolent 442yor of the Palace who will be 
ſure to mind the private Intereſt of himſelf and Fa- 
mily, more than that of the Prince or the publick 
Good: Or like the Turkiſh Empire under a weak 
Grand Seignior, by the prevailing Concubine of 
the Seraglio, who is perhaps her ſeli managed by no 
other Dictates, than that of her chief Eunuch, or 
She - Slave It is ſtrange therefore to obſerve the 
impotent Ambition of ſome Men, (and ſuch as, with 
ſhame let us ſpeak it, boaſt themſelves Engliſhmen too) 
who (provided they may trample upon, and domi- 
neer over their Inferiors) care not how much their 
Superiors do the like over them. Their Souls (like 
moſt infolent Mens) being mean enough to ſubmit 
thereunto ; or, who can enough deplore and ab- 
hor the Ignorance and Stupidity of fome lazy inſig- 
nificant Gentlemen, who care not how things go, 
provided they may enjoy their Hawks, Hounds, 
and Bowling-Green Meetings; whilſt not only for 
Divinity, but Policicks too, they are govern'd by 
their more impertinent Chaplain, or the Parſon of 
their Pariſh 2 Now nothing is more obvious than 
the Deſigns of ſome idle, covetous, Sycophant 
Clergymen, who, like Ivy, tho? it cannot grow 
without the ſupport of the Oak, and yet will de. 
ſtroy it at laſt, do in private Parlours over the 
the Glaſs, whilſt Healths go round, as well as in 
their Pulpits over their Cuſhions, ſet up Abſolute 
Monarchy to be Jure Divino, declaiming againſt 
the unreaſonable Stubbornneſs of any Parliament 
that will not give away the Peoples Money, and 
ſubmit themſelves to be fleec'd, as often as the 
prime Miniſter or Favourite think fit: They cry up 
the Prince like an Angel, ſo long as he will be 


their Executioner, to whip, impcriſon or hang all 
L 3 that 
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that will not truckle to their own Pride and Ava- 
rice; or refuſe to give up their Souls once again 
to be managed by an implicit Faith, whereby in 
the mean while theſe Hufiſh Facks might not be 
troubled with thoſe uneaſie Talks of Studying, 
Preaching, &c. but may have nothing elſe to do 
but live at eaſe, keep their Coach and Horſes, 
with a filly Curate to do all the Drudgery ; whilſt 
they themſelves are making Addreſſes above, by 
flattering and iniorming at — great Nobleman's 
or Biſhop's Table, and railing againſt the Whigs 
and Fanaticks, and ſpeaking a good word for Po- 
pery by the By: Or elſe, if their Parts reach fo 
high, by ſome Socinian Pamphlet, or Sermon a- 
gainſt the Government eſtabliſhed by Law, they 
teach. that Men have no Property either in their 
Lives or Goods, but only during the Prince's Plea. 
ſure, &c. If there be not ſuch a Parcel of Things 
as theſe chat call themſelves Divines, then no Body 
is concerned in this Character; but if there be, 
they are the worſt of Men, and ought not only to 
be expos d, but ſeverely puniſhed. 

Therefore ſince at preſent we live under fo ha 

y a Government, where being ſecurely landed 
our ſelves, we behold the Shipwreck of our Neigh- 
bours ; it is therefore the indiſpenſable Intereſt 
and Duty of all true Engliſhmen, to maintain theſe 
Privileges, conveyed from their Anceſtors thro' 
ſo many Generations, inviolable, upon which all 
our (Earthly, and in a great meaſure our Spiritual) 
Happineſs, Safety, and Well-being depends. Nor 


casa any Man in his Senſes but acknowledge, that 


the only way to attain that end, is to look well to 
the Means, and that is, by taking due care what 
Perſons they chooſe for theit Repreſentatives, with 
whom they mult cruſt their Eſtates, Lives and Li- 

Now 


Of Parliaments. 151 
Now this Government of a Prince, by and with 
Parliaments, whenever the Condition and Neceſſi- 
ties of the State require them, however accord- 
ing to its primitive Inſtitution, it was the beſt of all 
others; yet as well in that, as in Chriſtianity it 
ſelf, there have been found out ways of Corrupti- 
on, and that is, when either they fic too long, or 
too ſeldom, or are too frequently diſſolved; too 
frequent Diſſolutions being no leſs dangerous to the 
Subject, than too lang Seſſions. Nevertheleſs it 
may be in the Electors power to avoid the Incon- 
veniencies of both, and that is by making a good 
Choice. 

Whereas if the Country People will ſell all that 
they have for a little Roaſt Beef, a Glaſs of Sack, 
and a Pot of Ale, chooſing him that will give them 
moſt Drink to-day, though they know him to be 
a Perſon, who will ſell both their Religion, Liber- 
ties and Fortunes to-morrow, then frequent Diſſo- 
lutions will of neceflity ruin us, and utterly de- 
bauch this excellent Conſtitution ; for the honeſt 
Country-Gentleman , deſigning no other private 
Advantage, but the true Service of the King and his 
Country, hath no reaſon, nor is he able, once in 
half a Year, to ſpend 4 or 500 l. only to purchaſe 
a place full of Labour, Charge, Trouble and Dan- 
ger, without any Profit to himſelf, only to ſerve 
thoſe who put him to ſuch an unkind Expence. 
And when honeſt Loyal Gentlemen are thus dif- 
couraged, if this fottiſh Humour amongſt the E- 
lectors continue, the Papiſts, and their Faction, or 
neceſſitous Perſons of proſtituted Conſciences, will 
carry their Votes; for they can afford to buy them 
at large Rates, being reſolved to repay themſelves, 
though with the Ruin of the Nation. 

This is no vain Surmize, or idle Speculation, but 
the very truth of the Caſe; and the meaneſt Coun- 


try man that has Eyes in his Head, and will uſe 
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them, cannot but ſee it: For did you ever know 
a Coachman, or Groom, buy his Place, unleſs he 
deſigned to rob his Maſter's Bin? Therefore who- 
ever you put to charge in your Elections, blame 
him not, if he makes Money of what he bought, 
and lays out his Vote in the Houſe, not for your 
Good, and that of the Publick, but that way as 
will beſt pleaſe the Miniſters of State, that ſo he 
himſelf may get a good Place, or Preſerment, or 
Title of Honour by the Bargain. I ſay, though he 
himſelf be a baſe Wretch for ſo doing, yet you 
cannot blame him, ſince you did not lend him your 
Truſt, bur fold it him; and what a Man hath pur- 
chaſed with his own Money, he may lawfully fel! 
again. 

Therefore that Man who does willfully give his 
Voice for one diſaffeted, does his endeavour to 
ruin both his Country, and himſelf, and his Poſte- 
rity, and to be as bad, or worſe, than the Perſon 
he chooſes ;. and if the greater part of the Houſe 
happen to be wiſer or honeſter, it is no thanks to 
him; he did as much as he could to debauch it ; 
and therefore for his part, if none elſe were con- 
cerned with him, it were no matter if he were 
torthwith made a Slave, and his Children Perpetual 
Vaſſals., 

The before mentioned old Lord Treaſurer Bur. 
kigh, (who is thought to have been the greateſt 
Stateſman that ever this Nation bred )did frequent- 
Jy deliver as a Maxim, or rather as a Prophecy, 
That England can hardly be ruined, unleſs it be by her 
own Parliament; undoubtedly foreſeeing that other 
Oppreſſions, as being wrought by Violence, might 
perhaps by Violence be in time ſhaken off again; 
whereas, when in a Parliamentary way we are un- 
done by a Law, that can never be revers d, but by 
2 down-right Rebellion, becauſe the Parties advan- 


tages 
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taged by that Law, will never agree to the repeal. 
ing of it; and a Rebellion is both ſo dangerous, 
and of ſo black a Character, as Men either rich 
or conſcientious, will not engage therein; and 
therefore no publick Miſchief is fo irrecoverable, 
as that which is grown into a Law ; and nothing, 
you know, can become ſo, but what is impoſed 
upon you by Parliament. Such is the happy Frame 
of your Government, ſo prudently and ſtrongly 
have your Anceſtors ſecured Property and Liberty 
(reſcued by Inches out of the Hands of incroach- 
ing Violence) that you cannot be enſlaved, but 
with Chains of your own making; for as you are 
never undone, till you are undone by Law, fo 
you can never be undone by a Law, till you chuſe 
the undoing Legiſlators 3 and may not your Ene- 
mies add Scorn to their Cruelty, and pretend Ju- 
ſtice for both, when they can plead they had ne- 
ver trampled on your Heads, had you not laid 
them on the Ground ? : 
From what has been ſaid, it evidently appears, 
of what vaſt Importance it is at all times, when- 
ever his Majeſty ſhall be pleaſed to iſſue out his 


Writs for a Parliament, to chuſe (as much as in us 


lies) a good Houſe of Commons, as we tender 
our Religion, Liberties, Eſtates and Poſterity ; up. 
on our well or ill chuſing, depends our well or ill 
being; is here as in Marriage or War, there is 
no room for ſecond Errors; one Act may ruin a 
Nation beyond Retrieve. 

-* Beſides, they whom you chuſe, will repreſent 
the Qualities as well as the Perſons, and if you ſend 
up a falſe Glaſs, it will repreſent you with an ug- 
ly Face ; you have hitherto had the Repute of an 
ancient and grave People, but if you chuſe raw 
Saplings, green Heads, unexperienced Children, 
the World will judge of you, as they once did a 
f oh the 
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the Grecians, that you were either always Children, 
or are grown twice ſo; you have long been a fa- 
mous religious Proteſtant Nation, but if you chuſe 
debauched ſwearing Atheiſts, Men of no Religion, 
or ſuch as are meer Formaliſts, or inclinable to Po- 
pery, what can the World think, but that the Na. 
tion has loſt its Senſe of Religion, and is contented 
to be led back into the Egyptian Darkneſs of Ro. 
»;/h Fopperies ? You have formerly had the Cha. 
rater of a ſober temperate Nation, but if you 
chuſe Drunkards for your Truſtees, or give your 
Voices for thoſe that gorge you moſt with Liquor; 
what can be ſuppoſed, but that you are already 
drunk with Folly, and juſt reeling into Slavery? 


Some Directiont concerning the Choice of Mem- 
bers to ſerve in P arliament, and the Quali- 
fications that render a Gentleman fit or un- 
fit, worthy or undeſerving of your Voices 
for ſo great & Truſt. | 


1. Void all ſuch as hold any Office of conſide- 
X rable.Value during Pleaſure, they being 
ſubject to be over-awed, For altho' a Man wiſh 
well to his Country, and in the betraying thereof, 
knows at the long Run he miſchiefs and inſlaves his 
Poſterity, if not himſelf, yet the narrowneſs of 
Mens Minds is ſuch, as makes them more tenderly 
apprehend a ſmall preſent Damage, than a far 
greater hereafter, Such Men mult of neceflity be 
under a great Temptation and Diſtraction, when 
their Conſciences and Intereſt look different ways. 
For to ſay truth, ſuch an Office is but a foſter word 
for a Penſion : Therefore ſince theſe Men know 
before-hand, the Inconveniences that attend the 
Truſt of a Member of Parliament faithfully dil- 
charged 
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charged, tis W 2 ſuſpicious and reflecting upon 


their Honeſty, if any ſuch ſtand for it: And I 
think we are bound in Charity, nor can we do 
them a greater Courteſie, than to anſwer their 
Petition in the Lord's Prayer ——— Nor to lead 
them into Temptation. 

>. Suſpe& all thoſe (eſpecially if they be Men 
of ill Repute) who in their Profeſſion, or near 
Relations, have Dependency upon the Court. For 
though to be the King's Servant is no Bar from be. 
ing Parliament man, or from ſerving his Country 
honeſtly in that Station, and no doubt ſeveral of 
them have, at divers times, well diſcharged the ſame; 
yet frequently ſuch Perſons (unworthily) gueſſing 
at their Prince by themſelves, are apt to vote right 
or wrong, as they imagine will moſt pleaſe the 
Prerogative Party; and *cis an hard matter for a 
Courtier to pleaſe that great Stateſman and Mi. 
niſter who ſupports him, and thoſe whom he re- 
preſents, at the ſame time; and if he endeavours 
to oblige both, he becomes ſuch an uncertain Wea. 
thercock, as moſt commonly he obliges neither. 
And therefore the moſt prudent and honeſteſt of 
the Courtiers ate always obſerved to decline being 
Parliament-men, for this very Reaſon. 

3. Meddle not with ſuch as have been or are 
like to prove Penſioners, or receive Salaries for 
lecret Services. l know they would ſome time ſince 
brazen it out, that there were no ſuch Men, no fuch 
Practices, but the contrary is notorious : Did not 
the Houſe of Commons once take the thing into 
Examination? Nay, did not Sir S. F. by his Me. 
mory (without the Books, which for ſome reaſons 
were refuſed to be brought in) name about thirty 
of them, and the reſpective Sums yearly paid to 
each? And would not many more have been dif- 
covered, and the whole Knot of them ſeverely and 
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exemplarily puniſhed, if that Parliament had a lit. 
tle longer continued? Now there is none more im- 
placably your Enemy, than that Perſon whoſe In- 
tereſt it is to deſtroy you 3 that mult neither eat 
nor drink except you ſtarve; that muſt go in Rags 
except you go naked ; are taught to fleece you, 
that they may keep themſelves warm. To prevent 
this, avoid not only all former Penſioners, but ſuch 
other as may be in danger to become ſo; therefore 
meddle not with Men of neceſſitous Fortunes, or 
much in Debt. The Repreſentatives of a Nation, 
ought to conſiſt of the moſt wiſe, wealthy, ſo- 
ber, and couragious of the People, not Men of 
mean Spirits, and little Figure, and ſordid Paſſions, 
that would ſell the Intereſt of the People that choſe 
them, to advance their own ; or be at the Beck of 
| ſome great Men, in hopes of a Lift to a good Im- 
ploy, Thoſe that have fair Eſtates, have in a man- 
ner given Hoſtages to their Country, and mult be 
Errant Fools, before they can play the Knave with 
yon. But what cares the needy Paſſenger if the 
Ship periſh,if he can but fave himſelf in the Long- 
Boat, or get ſome Booty by the Wreck? What 
protection can you expect from them, who cannot 
ſhew their Faces with confidence without a Prote- 
ction, either in or out of Parliament? Who are 
no leſs apprehenſive of a Bailiff, than of the once 
growing Greatneſs of the French ; and dread not 
Popery half fo much as an Outlaury? Will you fe. 
cure them within the Walls of the Houſe of Com- 
mons, who were ſecured within the Walls of a 
common Gaol? Who can never pay their Debts 
contracted by their Prodigality, but out of your 
Purſes; and mult run you in, to get themſelves 
out of their Mortgages ? Theſe Mens Fear of be. 
ing diſſolved, makes them ſubmit to any thing, ra- 
ther than be left to the unmerciful Rage of their 
| hungry 
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hungry Creditors, who have fo long faſted for their 
Money. For all ſuch Perſons (though ſome of 
them may be look'd upon as honeſt and fair con- 
ditioned Gentlemen, and good Houſe: keepers) are 
in danger of being tempted to repair the Decays 
of their own private Fortunes, by the Ruin of the 
Publick. Moreover, the chuſing ſuch broken For. 
tunes, decays Trade, and ruins whole Families; 
inſomuch that I have known it drive many Men 
(contrary to their own Inclinations) to wiſh never 
to ſee Parliaments more in England. In a word, 
If Beggars ever come to be your Repreſentatives, 
how can they judge what is expedient for the Na- 
tion to ſpare, whoſe only care 1s, to get a piece of 
Money to ſpend ? 

4. As you are not unadviſedly to chuſe ſuch as 
retain to the Court at Home, fo much leſs are you 
to elect any ſuch as have their Dependence upon 
Foreign Princes or States, theſe are under ſtrong 
Obligations to ſee you ruined ; for your own Rea. 
ſon will tell you, that no Foreign Power will pro- 
digally throw away his Piſtoles, where he expects 
not an Harveſt anſwerable to his Seed. *Tis poſſi- 
ble this Caution may not be unneceſlary ; for *tis 
more than ſuſpected, that there are ſome ſuch de- 
generated Engliſh-men, who having forſaken the 
Intereſt of their Native Country, have fold them- 
ſelves to an Outlandiſh Intereſt, that they may the 
better gratifie their own Ambition, and thoſe po. 
tent Luſts which their own meaner Fortunes could 
not otherwiſe feed or ſatiate, 

5. Be not over-fond to receive Bribes and Gra- 
tifications, from Perſons that would fain make a 
Prey of you, and by their Purſes, laviſh Treats, 
and Entertainments, would allure you to proſtitute 
your Voices for their Elections; you may be aſſured 
they would never bid ſo high for your — 

ut 
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but that they know where to make their Markets. 
Chuſe the worthy unwilling Perſon, before the 
complemental unworthy Man, whoſe extraordina- 
ry Forwardneſs prognoſticates he ſeeks not your 
Good, but his own, ſeparate from the publick. 
Let us not play the Fools or Knaves,, to neglect or 
betray the common Intereſt of our Country, by 
a baſe Election; let neither Fear, Flattery, nor 
Gain, biaſs us. Conſider with your ſelves, what 
Loſers you will be, if co laugh and be merry one 
day, the Perſon you chuſe, ſhould give you and 
your Children occaſion to mourn for ever after. 
—— Say not, He's but @ ſingle Perſon, one Man can- 
not do ſuch Hurt. Silly Men! What if all other 
Places ſhould be as bad as your ſelves? Then all the 
Houſ would be of a piece; and beſides, do not 
you know, that ſometimes a ſingle Man hath car. 
ried a Vote, which perhaps was no leſs miſchie- 
vous than irretrievable 2 Think how juſtly the gal- 
lant ancient Heathens may upbraid this Baſeneſs of 
us Chriſtians, when as they ſacrificed many of their 
Children, nay, and oftentimes their own Lives, 
for the good of their Country : So on the con- 
trary, do we facrifice, or at leaſt Hap-hazard, 
both our Religion, Lives, Children, and Country, 
for the ſwiniſn Pleaſure of a day or two's De- 
bauchery. ; 


6. Make not your publick Choice the Recom- 


pence of private Favours ; tis not pleaſing a Neigh- 
bour, becauſe rich and powerful, but ſaving of Eng- 
land, that you are to regard. Neither pay nor re- 
turn private Obligations at the coſt of the Nation. 
Sir Fobn is a pretty Gentleman, and treats People 
civilly; and my Landlord is a good Man, and has 
been kind; and Eſquire ſuch a one is our next Ju- 
ſtice of Peace, but yet I will not give my Voice 
contrary to my Conſcience, or have an hand in a 

| | Choice 
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Choice that may ruin my Country, to gratifie any 


or all of them. Let no ſuch Engagements put you 
upon dangerous Elections, as you love the Liber- 
ties and Freedom of your Poſterity ; but tell them 
in this Affair they muſt hold you excuſed, for that 
the weight of the Matter will well bear it ; chis 
is your Inheritance, all may depend upon it; tis 
a more modeſt Requeſt, it they would deſire you 
to give them that Freehold Eſtate that qualifies 
you for an EleRor, than to preſs you to be for 
a Man, that in your Conſcience you think unfit, or 
not ſo fit as his Competitor, for ſo weighty a Truſt. 
Men do not uſe to lend their Wives, or give their 
Children, to ſatisfie perſonal Kindneſſes; nor ought 
you to make a Swop of your Birthright (and that 
of your Poſterity's too) for a Meſs of Pottage, a 
Feaſt, or a luſty Drinking Bout ; there can be 
do Proportion here, and therefore none muſt 
take it ill, that you uſe your Freedom about that 


which in its Conſtitution, is the great Bulwark of 


all your ancient Liberties. 

(7.) Have a care of ambitious Men, and Non. 
Reſidents, ſuch as live moſt about the Town, and 
not with their Eſtates in the Country. Theſe 
ſeek Honours and Preferments above; and little or 
never imbetter the Country with their Expences 


or Hoſpitality, for they are too much for them- + 


ſelves, to act vigorouſly for the advantage of their 
Country; or if in the Houſe they do for a while 
ſwagger a little, and ſpeak it briskly, tis only that 
the Court may take notice oſ them, and take them 


off by ſome Preferment ; and then theſe falſe Pa- 


triots ſhall be the only Sticklers for unbounded Pre- 


rogative. 
8.) Be reſolved (againſt all Temptations) to chuſe 


no Minors: What, will you be content with ſuck- 
ing Stateſmen? and Beardleſs Politicians ? and 
= 
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Reboboam's Counſellors? Then expect, for well 
you deſerve, to be laſh'd with Scorpions: Can you 
judge them fit to diſpoſe of your - Liberties, Lives, 


Eſtates and Religion, who cannot legally diſpoſe 


of their own Eſtates or themſelves ? What Securi- 
ty can they give you, that they will not give a. 
way yours and you, whoſe Bond in theEye of the 
Law, will not be taken for 40s? But ſure, your 
own Experience of what ſuch green Perſons 
have been, and done, in former Parliaments, hath, 
I hope, learned you ſufficient Wiſdom, not to 
chuſe the like again. | 
(9-) Ele& no prodigal or voluptuous Perſon, 
for beſides that ſuch are not regular enough to be 
 Law-makers, they are commonly idle; and though 
poſſibly they may wiſh well to your Intereſt, yet 
they will rather loſe it than their Pleaſures ; they will 
ſcarce leave one of their nightly Revellings, togive 
you.their Attendance and Service next day, and 
therefore they are not to be relyed upon. And 
upon this occaſion I ſhall borrow the words of 
an Author, to whom I do not much delice to be 
beholden ; Some Senators are drawn from their Du- 
ries by Pleaſure ; perhaps a Party at Tennis, Bowls, 
Cards, a Pack of Dogs, a Cock-fight, or a Horſe- 
match, a Comedy, a Good-Fellow, or a Mi- 
.ſtrels. And while they are thus imployed, the vigi- 
lant Faction ſteals a Vote that is worth a Kingdom. 
Some again are ſo tranſported with the Vanity of Dreſs 
and Language, that rather than ſerve the Publick with 
one Hair amiſs, or in one broken Period, they will let 
the Publick periſh, Mallent Republicam turbari, quam 
capillos. Theſe, while their Country lies at Stake, are 
ordering of their Heads, and poliſhing the Phraſe, ſhape- 
ing the Powe 4 ſet Speech, till it is tos late to uſe it. 
Nothing, methinks, does leſs beſeem a grave Aſſembly, 
rban this Facultatul: di; this ſame 1 STR 
Twitt le- 
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Twittle-twatthe, it ſpins out ſo much time in tedious 
Circumſt ance, that it makes a Man een Sick of a good 
cauſe, and, for the very Form, prej udge the Reaſon of it. 
Sloth aud Neglect are yet more dangerous in a Stnator, in 
regard of Surprizes from the Faction; _ think a 
wet Day or a cold Morning, a ſufficient diſcharge of 
their Attendance ; and while they are taking t'otber Nap, 
or t'other Bottle, the Monarch perhaps has loſt his Crown, 
or the Subject his Liberty. | 
(9.) Avoid all thoſe that play the Proteſtants in 
Deſign, and are indeed diſguiſed Papiſts,ready to pull 
off their Mask on the firlt opportunity, whenever 
time ſerves. You may know chem by their Swag- 
gering for a Popiſh Succeſſor to maintain the Pro- 
teſtant Religion; their Laughing at the Popiſh Plot, 
and diſgracing the Evidence of it; and at the fame 
time affirming (without any grounds) the Reality 
of a Presbyterian Plot; their aſſociating with known 
Papiſts, and winking at chem ; but eager Heats 
to put the Laws in Execution, with the utmoſt 
Rigour, upon Proteſtant Diſſenters: Theſe are 
Men, whoſe Affection for the Proteſtant Interreſt, 
notwithſtanding all their fair Speeches, may juſtly 
be queſtion'd, ſince their Practice gives their Words 
the Lye : Nor will their large Pretenſions, and 
feeming Zeal for the Chuich of England, at all pre- 
vail with wiſe Men; for we know, the Papiſts 
themſelves, when 'tis for their Intereſt, will pre- 
tend the ſame thing, and ſpeak fair of our Church, 
and rail only upon the Fanaticks; when yet in 
their Hearts, they hate our Church, as much as 
they do any of the Sets; Obſerve all their Pam- 
phlets, the Noiſe is againſt the Presbyterians and Diſ- 
ſenters, but tis with a Deſign to deſtroy them firit, 
and the Church of England afterwards; for when 
ſo great a Body. of Proteſtants are repreſented as 
diſloyal and dangerous, and cruſh'd and undone, 
the Church of England Men will be left alone, _ | 
M then 
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then they hope to deal with them well enough : 

And that this is their Aim, may be perceived, if you 
obſerve how zealous the Papiſts are, to ſtir up Pro- 
| fecution againſt the Diſſenters; and none more 
joyful when it goes on, Cc. Now what's all this 
for? Are they, think you, indeed and in earneſt, 
fo very kind to the Church of England? For what 
Acquaintance ? No, no, tis all Diſſimulation and 
Roguery, a Deſign which they drive on, firſt to 
divide, and then to ruin us. Therefore beware 
how you chuſe any ſuch Tool, as they make uſe 
of therein. The contrary are Men that bleſs God 
for the moſt happy Diſcovery of the Helliſh Popiſh 
Plot, and all their wicked Shams ever ſince, and 
would have the bottom thereof fairly ſearch'd into, 
and the Traytors, though never ſo great or potent, 
brought to condign Puniſhment, and in their Con- 
verſation zealouſly direct themſelves in an Oppoſi- 
tion to the Papall ntereſt, which indeed is a Combi. 
nation againſt good Senſe, Reaſon, and Conſci- 
ence, and to introduce a blind Obedience without 
(if not againſt) Conviction: And that Principle, 


which introduces implicit Faith, and blind Obedi- 


ence in Religion, will alſo introduce implicit 
Faith and blind Obedience in Government : 50 
that it ſhall be no more the Law in the one than 
in the other, but the Will and Power of the Superior, 
that ſhall be the Rule and Bond of Subjection; 
this is that fatal miſchief Popery brings with it 
to Civil Society, and for which all ſuch Societies 
ought to beware of it, and its Friends and Abettors; 
which ſure none can be, but ſuch who are deſign d 
for Slaves by Nature as well as Fortune; de- 
bauch'd, leud unthinking Animals, properly enough 
called Tories; filly, ſervile, yet conceited and cruel 
Creatures, altogether of an Iriſi Underſtanding. 
(10.) As for you Citizens, Burgelles, and Free- 


men, of Cities and Corporations in ne 
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ſhall only ſay, That whoever is not fir to be choſen 
Knight of the Shire, is likewiſe unfit to be choſen a Bur. 
geſs : Neither let the more ſpecious Pretences 
of an Mon, that ſhall promiſe to build you a 
Town. Hall, or relieve the Poor with Money, or 
out of his adjacent Woods, or any ſuch Good- 
morrows, deceive you ; for if ſo, wherein are 
you wiſer than your Horſes, whom you catch 
every Day, andclap a Bridle into their Mouths, on- 
ly by ſhewing them a few Oats, which they are 
never like to eat? Even the very Mice are too wiſe 
to be taken by an old Bait, but will firſt have the 
Trap new baited before they'll meddle : And yet 
I have known a Corporation which has been taken 
twice by the ſame Bait. But ſuppoſe theſe Men 
do really perform what they promiſe, what Com- 
penſation is that, if the ſame Men ſhould lay a 
good ſwing ng Tax upon your Eſtates, without a 
real Cauſe ? Or ſhould give up the very Power 
you have of Taxing your ſelves, or ſending your 
Repreſentatives in Parliament, (for one bad Par- 


liament may ruin us) what Good would the Mo- 


ney for your Poor do in fuch a Caſe, mote than, 
that when you are thereby reduced' to Beggary, 
you might, perhaps, your ſelves (the Gentry of 
the Count: y having no reaſon to relieve you) be 
forc'd to come in for a ſmall Share of this their 
Hypocritical Charity? An excellent Reward for a 
Knaviſh Folly. Neither ſay O! this is but one 
Man, and can have but one Vote, he wii do our Town 
4 great deal of Gocd, and can do ws but little Hurt if 
he would, &c. For 1. (as I told you belore) one or 
two Voices have ſometimes carried a Vote of great 
Importance. 2. You know not what Miſchief your 
bad Example may do in. other Ccrporations ; 
and if all ſhould do ſo, what a milerable Caſe 


would ; on be in, ſnce the Voices of the Borovghs 
M 2 make 
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make two thirds of the Houſe? Laſtly, No Man 
can tell the influence that one running Talkative 
ill Man may get over the reſt of the Houſe, e- 
ſpecially over thoſe that weigh Words more than 
Senſe, or Reaſon, and the Intereſt of their Coun» 
try. ; 

Hitherto we have talked of Negatives, and de- 
ſcribed ſuch as are not fit to be choſen ; Now we 
come poſitively to ſet before you who are fit for ſuch 
a Truſt in ſuch a dangerous Juncture as, I ſuppoſe, 
we may fall into. In order to which, we muſt 
conſider for what ends they ſerve ; and they are 
principally two. The firſt is, the Preſervation of 
our Religion from Popery ; the other is, to preſerve 
inviolable our Liberty and Property, according to 
theknownLaws of the Land, without any giving way 
unto, or Introduction of that abſolute and arbi- 
trary Rule practiſed in Foreign Countries, which 
we are neicher to imitate or regard. Therefore, 

I» Take care to chuſe ſuch as are well known to 
be Men of good Conſciences, fearing God,through. 
ly principled in the Proteſtant Religion , and of 
high Reſolution to maintain it with their Lives and 
Fortunes. And among theſe, rather caſt your Fa- 
vour upon Men of large Principles (mean in mat- 


ter of meer Opinion) ſuch as will not ſacrifice their 


Neighbours Property and Civil Rights, to the Frow- 
ardneſs of their own Paity in Religion. Nar- 
row Souls, that will own none but thoſe that 


bear their own Image and Superſcription, will ſoon- 


er raiſe Perſecution at home, than ſecure us from 
Popery and Invaſion from abroad. The great Intereſt of 
England, at this Day, #s to tolerate the tolerable, to 
bear with the Weak, to encourage the Conſcientious, and 
to reſtrain none, but ſuch as would reſtrain all beſides 

themſelves, 
2. As we ought, as near as we can poſſibly judge, 
to elect good Proteſtants towards God, and juſt to- 
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wards Men, yet ſince in this corrupt Age wherein 
we live, Men are not ſo Spiritual as they ought to 
be, it is not amiſs to ſee for thoſe, whoſe Spiritual 
Intereſt is ſeconded by a Temporal one: For tho” 
Men talk high, and keep a great Noiſe with Con- 
ſcience and Love to their Country, yet when you 
underſtand Mankind aright (not as it ſhould be, 
but as it is, and I fear, ever will be) then you will 
find, that private Intereſt is the String in the Bear's 
Noſe, it is that governs the Beaſt. And therefore 
the ſureſt Champions for our Religion (Ceteris Pa. 
ribus) againſt the Papacy, are our Abby-landed 
Men; for notwithſtanding the regiſtred Diſpenſa- 
tion to King Henry the eighth, from the Pope, for 
the ſeizing thoſe Monaſteries and Lands, yet of 
late they pretend that the Pope had: not Power to 
alien them from the Church; fo that the preſent 


Poſſeſſors can never truſt or rely upon that, or any 


new Promiſes, or actual Grants thereof, eſpecially 
from him, whoſe everlaſting and declared Maxim 
it is —— Never to keep Paith with Herericks., Un- 
doubtedly, to make eaſie his Aſcent into the Sad- 
dle, he will proffer many Aſſurances and Grants, 
but if theſe Abby-landed Men be not the moſt 
filly of all others, they will never believe him. For 
when he is once firmly ſettled, then will he, with 
his Canon-Law Diſtinctions, like Fire under Quick. 
filver, evaporate away all his Promiſes, and violently 
reſume the Lands, glory ing of his ownBounty,if he 
require not the mean Profits, ever ſince they have 
facrilegiouſly with-held them from Holy Church. 
3. Endeavour to chuſe Men of Wiſdom and 
Courage, who will not be hectored out of their 
Duties by the Frowns and Scowls of Men. Ne- 
ver had you more need to pitch upon the old Eng- 
liſh Spirit, that durſt be ſaichful and juſt agaioſt all 
Temptations. What a degenerate Race have we 
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known, that could never yet reſiſt Smile or Frown, 
but tamely ſunk below their own Convictions, and 
knew the Evil they did, but yet durſt not but com- 
mit it? 

4. Make it your buſineſs to chuſe ſuch as are re- 
ſolved to ſtand by, and maintain the Power and 


Privileges of Parliaments (for they are the Heart- 


ſtrings of the Common-Wealth) together with the 
Power and juſt Rights of the King, according to 
to the Laws of the Kingdom, fo as the one may 
not intrench upon the other. And fuch as with a 
becoming true Engliſh Courage, will proſecute all 
Traytors, whether already impeached, or to be 
impeached ; and to ſecure us from Popery hereafter, 
and to remove all cortupt and arbitrary Miniſters 
of State, and wicked Judges,. and Stiflers of the 
Diſcovery of the Popiſh-Plot, and Suborners, and vile 
Pampbleteers, that endeavour ſo induſtrioufly to clear 
the Papiſts, and expoſe the Proteſtant Religion, and 
poiſon the People. | 

Laſtly, Take particular notice of thoſe who are 
Men of Induſtry and Improvement; for ſuch as are 
ingenious and laborious to propagate the Growth 
and Advantage of their Country, will be very ten- 
der of yielding to any thing that may weaken or 
impoveriſh it. 

If you conduct your ſelves thus prudently, ho neſt- 
ly and gallintly in your Choice, without putting 
the Gentlemen, whom you chuſe to ſerve you, to 
Charges, the Conſequence will be, that as you will 
be ſure to have a good Parliament, whenever His 
Majeſty ſhall pleaſe to call one, and ſuch as will 
be zealous for the Safety of the Proteſtant Religion, 
and Proſperity of the Nation, if they ſhall conti- 
nue to fit and act; ſo on the other ſide, if they 
ſhould be diu , and never ſo many new Parli- 
aments be called, yet you run no Hazard, ar” the 
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fame Candidates will ftill be ready to ſerve you: 
And fo we ſhall conclude our Diſcourſe of Parlia- 
ments, When TI ſhall firſt have obſerved, that anci- 
ently all Freemen of England (tho* not Free-hold- 
ers) had a Right to Fox their Repreſentatives, till 
the ſame was altered and limited by the following 
Statute, for the Reaſons therein mentioned. 


The Statute Anno 8 Hen. 6. Cap. 7. 


What ſort of Men ſhall be Chuſers, and who 
ſhall bechoſen Ruights of the Parliament. 


Tem, Ibereat the Elections of Knights of Shires, 
to come to the Parliaments of our Lord the King, 

in many Counties of the Realm of England, have mow 
of late been made, by very great, outragious and ex- 
ceſſkve Numbers of People, dwelling within the ſame 
Counties of the Realm of England, of the which moſt 
part was of People of ſmall Subſtance, and of no Va- 
lue, whereof every one of them pretended a Voice equi- 
valent, as to ſuch Eleftions to be made, with the moſt 
worthy Knights and Eſquires, dwelling within the ſame 
Counties, whereby Manſlaaghter, Riots, Batteries, and 
Diviſions among the Gentlemen, and other People of the 
ſame Counties, ſhall wery likely riſe and be, unleſs con- 
venient and due Remedy be provided in this behalf. (2.) 
Our Lord the King conſidering the Premiſes, bath Pro- 
vided, ordained, and fable, by Authority of this 
preſent Parliament, that the. Knights of the Shires, to 
be choſen within the ſaid Realm of England, to come 
to the Parliament of our Lord the King hereafter to be 
boldew, ſhall be choſen in every County of the Realm of 
England, by People dwelling and reſident in the ſame 
Counties, whereif every one of them ſhall bave Land 


or Tenement, to the Value of Forty Shillings by the year, 
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at the leaſt, above all Charges. (3) And that they 
which ſhall be ſo choſen, ſhall be dwelling and reſident 
within the ſame Counties. (4.) And ſuch as have the 
greateſt number of ther, that may expend Forty Shil- 
lings by the Year and above, as afore is ſaid, ſhall be re. 
turned by the Sheriffs of «v-ry County, Knights for Par. 
liament by Indemwures ſealed betwixt the ſaid Sheriffs, 
and the ſaid Chuſers, ſo i be made, (F.) And every 
Sheriff of the Realm of England, ſhall have Power, 
by the ſaid Authority, to examine, upon the Evangeliſt s, 
every ſuch Chuſer, bow much be may expend by the Year, 
(6.) And if any Sheriff returned Knights to come 10 
the Parliament, contrary to the ſaid Ordinance, the 
Fuſt ices of Aſſizes in their Seſſions Aſſizes ſhall have 
Power by the Authority aforeſaid therefore to enquire. 
(7.) And if by Enqueſt the ſame be found before the Fu- 
ſtices, and the Sheriff thereof be duly attainted, that then 
the ſaid Sheriff ſhall incur the Penalty of an Hundred 
peunds, to be paid to our Lord the King; and alſo that 
be have Impriſonment for an Year, without being let to 
Mainprize or Bail. (8.) And that the Knights for 
the Parliament, returned contrary to the ſaid Ordinance, 
ſhall loſe their Wages, | | 

Now tho” this Statute inflicts the pecuniary Pe- 
nalty of one hundred pounds, and no more, on 
the Sheriff for a ſalſe Return, yet the Houſe may 
further puniſh him by Impriſonment for an Year, 
without Bail, and this at their Pleaſure, by the 
Law and Cuſtom of Parliaments. | 

But ſince the making this Statute, and ſince fre- 
qm ent Parliaments are now called, there have been 
many Statutes made concerning, 


(1) The Qualifications of a Member to ſerve in 
Parliament. 


(2) The method of iſſuing out Wiits and Pre- 
Ce pts. | | | 


(3) The 
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(3) The manner of chuſing a Knight F the Shire, 
and the Qualifications of the Voters, and of ta- 
king the Poll of the Freeholders. | 

(4) Of Officers of the Exciſe, who concern 
themſelves in Elections, and of treating Voters by 
any Perſon. 

(5) Of falſe and double Returns of Members to 
ſerve in Parliament. 

(6) Of Elections of Members for the Carque- 

ort i. 

(7) Of the continuance of Parliaments. 

And firſt, of the Qualifications of Members : 
By the Statute 9 Anne cap. 5. cis enacted, That 
no Perſon ſhall be a Member who hath not 
an Eſtate of Freehold or Copybold for Life, or for 
ſome greater Eſtate, to and for his own Uſe, 
either in Law or Equity ; wiz. for every Knight 
of a Shire, ſix hundred Pounds per Annum, over 
and above what will fatisfie all Incumbrances. 
And for every Citizen and Burgeſs, and Baron of 
Cinque Port three hundred Pounds per Annum; and 
if any Perſon returned to ſerve in Parliament, ſhall 
not at that time be ſeiſed of ſuch an Eſtate, &c. 
the Return ſhall be void. 

Proviſo, that the eldeſt Son of a Peer, or of any 
Perſon qualified by the Act, to ſerve as Knight of 
the Shire, ſhall not be uncapable of being elected, 
and returned, &c. 

Proviſo, that the Univerſities may return Mem- 
bers as formerly. 

There is another Proviſo, that no Perſon ſhall be 
qualified by virtue of any Mortgage, whereof the 
Equity of Redemption is in another, unlels the 
Mortgagee (ball have been in Poſſeſſion ſeven Years 
before the Election. 

Every Candidate ſhall at the Requeſt of another 
Candidate at the time of Election, or by the — 
que 
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queſt of two or more Perſons who have a Right to 
vote, take this Oath. 


The Oath. 


L. E. do ſwear, that I truly and bona fide have 

ſuch an Eſtate in Law or Equity, and to and for 
my own Uſe and Benefit, of or in Lands, Tenements 
er Hereditaments, (over and above what will ſatisfie 
and clear all Incumbrances that may affect the ſame) of 
the annual Value of fix hundred Pounds, above Repri. 
fes, as doth qualifie me to be elected and returned to 
ſerve as a Member for the County of Wilts, according 
to the known and true meaning of the At of Parlia- 
ment in that behalf : And that my ſaid Lands and Te- 
nements or Hereditaments, are lying or being within the 
Pariſh, Townſhip or Precindt of Ogburne in the [aid 
County, or in the ſeveral Pariſhes of Welford, Box- 
ford and Shefford, in the County of Berks. Or as the 
Caſe is. | 

But if the Candidate is for a City, Borough or 
Cinque-port, then the Oath ſhall relate only to three 
hundred pounds per Annum, mutats mutandis. 

It muſt be adminiſtred by the Sheriff or Under. 
ſheriff, or by the Mayor or other Officer who takes 
the Poll, or by any two Fuſtices of the Peace in Eng- 
land or Wales; and they mult within three Months 
after certifies the ſame into the Chancery or King's 
Bench, upon the Forfeiture of one hundred Pounds 
between the King and the Informer, with full 
Coſts. | 

The Candidate refuſing to take the Oath, either 
at the time of Election, or before the Day on 
which the Parliament meets, his Election and Re- 


turn ſhall be void. 


And there ſhall be taken but one Shilling ſor ad- 
miniſtring the Oath, and two Shillings for — 
the 


A 
I 
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the Certificate, and two Shillings for filing it and 
no more, under the Penalty of ewenty Pounds, to 
be recovered and divided as aforeſaid, 

(2.) As to the Method of iſſuing out Writs and 
Precepts, it was enacted by the Statute 7 and 8 I. 
cap. 25. That there ſhall be forty days between the 
Teſte and Returnof the Writ of Summons, and that 
the Lord Chancellor, &. upon every new Par- 
liament, ſhall iſſue out Writs with all convenient 
ſpeed, which ſhall be delivered to the proper Offi. 
cer, and to no other; and he muſt endorſe the 
Writ the day when he received it, and forthwith 


make out his Precept, and within three days de- 


liver it to the proper Officer, who hath the Execu- 
tion thereof, and to no other Perſon ; and he ſhall 
endorſe the day when he receives it, and give 
publick Notice of the day of Election, and pro- 
ceed to the Choice within the ſpace of eight days 
after the receipt of the Precept, and give at leaſt 
four days Notice ol the day appointed for the E- 
lection. a 

And that no Officer or Mayor, Cc. ſhall take 
any Fee or Gratuity for making out the Precept, 
or for the Delivery, Return or Execution of any- 
ſuch Writ or Precept. 

(3.) As to the manner of Chuſing a Knight of 
the hire, and the Qulification of a Voter, tis en- 
acted by the laſt mentioned Statute, That the She- 
riff ſhall hold his next County-Court for the E. 
lection, &c. at the uſual Places where it had been 
held for forty Years laſt paſt, and there proceed 


to the Choice, unleſs it fall out to be within ſix © 


days after he receives the Writ; and then he ſhall 
adjourn the Court to ſomeconvenient Place, giving 
ten days Notice of the Time and Place. 


And 
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And if the Election be not determined on the 
View, but a Poll is required, the Sheriff ſhall pro- 
ceed to take it; and for that purpoſe he may de- 
pute as many Clerks as he thinks fit, who ſhall be 
{worn by the Sheriff or Under-Sheriff truly and 
indifferently to take che Poll, and ſhall ſee down 
the Names of every Freeholder, the place of his 
Freehold, and for whom he polls, and ſhall poll 


no Freeholder who is not ſworn, And the Sheriff, 


&c. ſhall appoint ſuch Perſons as ſhall be nomina- 
ted by each Candidate to be Inſpectors of every 
Clerk. | 

The Sheriff, & muſt proceed to poll the 
Freeholders then preſent, and ſhall not adjourn the 
County-Court to any other Place, withoutthe Con- 
ſent of the Candidates, not by any unneceſſary 
Adjournment, delay the Election, but ſhall pro- 
ceed from day to day, till the Freeholders ſhall all 
be polled. 

And every Officer and Mayor ſhall forthwith 
deliver a Copy of the Poll to ſuch Perſon who 
ſhall defire ic, paying reaſonably for writing the 
ſame ; and for every wilſul Offence, ſhall forfeit to 
the Party grieved 5901. to be received by him, or 
by his Executors or Adminiſtrators wich full Coſts. 

The County-Courts for Trkſhire ſhall be held 
on Wedneſdays. 

And the Sheriff of H»pſhire, at the Requeſt of 
the Candidates, ſhall adjourn the Poll from Vin. 
cheſter, after every Freeholder there is polled, to 
Newport in the Iſle of Mig bi. 

As to the Qualification of a Voter, he muſt not 
only have 494. per Annum Freehold, as aforeſaid, 
but by the fame Statute cis enacted, That no Man 
ſhall vote tor or by reaſon of any Truſt or Mort- 
gage, unleſs he be in actual Poſſeſſion, or receive 
the Profits; but the Mortgagor, or the Ceſtui que 


truſt 


In WW FU 1 ww 


Of Parliaments. 173 


truſt in poſſeſſion, may vote; and all Conveyances 
to multiply Votes, or to ſplit or divide the Inte- 
reſt in Lands amongſt ſeveral Perſons to enable 
them to vote, ſhall be void, and no more than - 
one Vote ſhall be admitted. | 

No Perſon under Twenty-one ſhall vote at any 
Election for any Member, and no Perſon ſhall be 
capable of being choſen, who is not Twenty-one 
Years old, and every Election and Return of a 
Minor is void; and if ſuch Minor preſume to ſic 
and vote he ſhall incur ſuch Penalties as if he had 
never been choſen. | 

But notwithſtanding this Statute for electing 

Knights of the Shites, there were ſeveral ſcan- 
dalous Practices invented to multiply Votes, there- 
fore Anno 10 Anne cap. 22. it was enacted, That 
all EXates and Conveyances made fraudulently, and 
on purpoſe to qualifie the Perſon to vote, tho? ſub- 
ject to an Equity of Redemption, yet ſhall be ta- 
ken to be abſolute againſt the Perſon, who exe- 
cuted the ſame ; and all Bonds and other Securi- 
ties for redeeming ſuch Eſtates ſhall be void, and 
the Perſon making or procuring the making, or 
preparing or adviſing the ſame, ſhall forfeit 40 J. to 
any Perſon who will ſue for it. 

No Man ſhall vote for a Knight of 4 Shire in 
right of any Lands, which have not been charged 
to the Publick Taxes, Church-Rates, and Pariſh-Du. 
ties, in ſuch proportion, as other Lands of 4.s. per 
Annum, within the ſame Pariſh, are uſually charged, 
and for which ſuch Perſon ſhall not have received, 
or be entituled to receive, the Profits to the full va- 
lue of 40 f. to his own Uſe for one Yearbefore the 
Election, unleſs ſuch Lands came to him by Deſcent, 
Marriage, Deviſe or Preſemation to ſome Benefice, 
or by Promotion to ſome Office, to which ſuch 
Freehold is annexed ; the Perſon voting contrary, 
ſhall for every Offence, forfeit 494 to be divided 

between 


ſue for the ſame. 
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between the Poor of the Pariſh where the Lands 
are, Cc. for which he voted, and him who will 


The Oath of the Freeholder ; that by the 
Stat. 7. W. being repealed. 


Ou ſhall ſwear that you are a Freeholder in the 
County of Wilts, and bave Freehold Lands or 
Hereditaments, lying in Ogburne, in the County of 
Wilts, of the Nearly value of 408. above all Charges 
payable out of the ſame, and that ſach Freehold Eſtate 
hath not been made or granted to you fraudulently, on 
purpoſe to qualifie you to give your Vote, and that the 
Place of your Aboad u at Ogburne, in the ſaid 
County; and that you bave wot been polled before at tha 
Election. 

This Oath is to be adminiſtred by the Sheriff or 
Under- Sheriff, or ſworn Clerk by him appointed 
to take the Poll; and a Freeholder convicted of 
Perjury, or of a ſuborning another Freeholder to 
commit willſul Perjury, ſhall incur the Penalties of 
the Statute 5 Elix. cap. 9. 

In taking the Poll the Sheriff, &c. muſt enter 
the Place of the Voter's Freehold, and of his A- 
bode, and ſhall Mark farat againſt his Name; and 
the returning Officer ſhall within twenty days af- 
ter the Election, deliver over to the Clerk of the 
Peace, all the Poll-Books, on Oath made before the 
two next Juſtices of the Peace, Quorum unur, &. 
without Imbezilment or Alteration ; and in ſuch 
Counties where there are more than one Clerk of 
the Peace, he ſhall deliver the original Poll-Books 
to one, and the atteſted Copies to the other, tobe 
preſerved amongſt the Records of the Seſſions of 
the Peace. 

The 
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The Sheriff of 7or4ſhire ſhall appoint ſeven con- 
venient Places for taking the Poll, at the Coſt of 
the Candidates, there to continue till the Poll 
is ended. 

And the Sheriff of Cheſter ſhall appoint five 
Places and no more, in the Shire-bal, for taking 
the Poll, at the Colt of the Candidates, viz. two 
at the upper end, two on each fide, and one at 
the lower end. | 

In this Act there is a Proviſo, That a Duaker de- 
claring the Effect of the Oath upon his Solemn 
Affirmation, &. as directed by the Act 7 . 
ſhall be admitted to vote, and the word Aſfirmat, 
ſhall be writ againſt his name, and if he is convi- 
Red of willfully affirming a thing which is falſe, he 
ſhall incur the Penalties of Perjury. 

And by another Statute 12 Annæ cap. 5. tis ena- 
&ed, That the Statute 10 Annæ cap. 22. ſhall not 
extend to reſtrain any Perſon from voting for a 
Knight of 4 Shire, in reſpect to or in right of any 
Tithes, or other Incorporeal Inberitances, or in any 
Meſſuages or Lands, in Extraparochial Places, or 
in any Chambers in the Inns of Court or Chancery, 
or in any Meſſuages or Sears belonging to any Of- 
fice, in regard or by reaſon the ſame have not been 
taxed to any publick Taxes, Church-rates or Pariſh- 


duties, or in reſpect or right of any other Meſſua- 


ges or Lands, in regard the ſame have not been 
uſually taxed as aforeſaid, Provided they have been 
uſually aſſeſſed to ſome one or more of the ſaid 
publick Taxes, Rates or Duties in ſuch Proporti- 
on, as other Lands of forty Shillings per Annum 
within the ſame Pariſh. 

(4) And becauſe Officers to collect the Duties 
of Exciſe may have an Influence upon Ale-houſe- 
keepers and others, to vote or not to vote, there- 
tore by this Statute 5 & 6. V. & M. tis nn, 

at 


That no Collector, Superviſor, Gauger or other 
Officer concerned in the Exciſe, ſhall in any man: 
ner, perſwade or diſſwade a Voter, either to give 
or not to give his Vote, upon the Penalty of one 
hundred Pounds; one Moiety to the Informer, the 


other to the Poor of the Pariſh where the Offence 
ſhall be committed, to be recovered by any Per- 
ſon who will ſue ; and if the Defendant ſhall be 
convicted, he ſhall loſe his Office, and be incapable 
of executing any Place under the Government. 

And becauſe all Elections ſhould be free from 
Bribery, *tis farther Enacted by the Statute, 7 W. 
cap. 4. That aſtet the Tee of the Writ of Summon, 
or iſſuing out any Writ for electing a Member, if 
any Perſon by himſelf, or by any other in his Be- 
half, or at his Charge, ſhall hefore his Election 
give, or promiſe to give the Voter any Meat, drink 
or Gift, Cc. for his Vote, ſuch Perſon ſhall be dif. 
abled to ſerve in Parliament, and ſhall be deemed 
no Member. 

(5) And to prevent all falſe and double Returns, 
tis declared by the Statute 7 & 8 IF. cap. 7. That 
all falſe Returns wilfully made are againſt Law; 
and thatif any Perſon ſhall return a Member con- 
trary to the laſt determination of the Houſe, of 
the Right of Electing in ſuch Place, it ſhall be ad- 
judged a falſe Return, and that the Party duely e- 
lected, may ſue the returning Officer, and ſhall 
recover double Colts and Damages. 

And if any Officer ſhall wilfully and maliciouſly 
and falſly return more Perſons than are required by 
the Wric to be choſen, the like Remedy ſhall be 
had againſt him by the Parry grieved, or againſt 
any one who procured ſuch Return. 

And that all Contracts, Promiſes, Bonds and 
Securities to procure any Returns of a Member 
ſhall be void, and he who made ſuch Contracts, 


Or. 


— 
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& c. to procure either a falſe or double Return, 
ſhall forfeit three hundred Pounds, one third pare 
to the Crown, another to the Poor, &c. and the 
other to Informer, with Coſts. 

The Clerk of the Crown ſhall enter every ſingle 
and double Return in a Book, and every Altera. 
tion and Amendment that ſhall be made to ſuch 
Return, to which Book, all Perſons ſhall have free 
Acceſs, and take Copies, paying reaſonable Fees ; 
and if any Suit be brought, the Proſecutor may 
give that Book in Evidence, or a true Copy there- 
of; and the Clerk of the Crown wilfully omitting 
to perform h's Duty, farfeits five hundred Pounds 
to the Party grieved, and ſhall loſe his Office. 

All Actions on this Statute muſt be brought with. 
in two Yeats after the Cauſe of Action, and not af. 
terwards. ; 

This was only a temporary Law at firſt, but by 


the Statute 12 Anne cap. 15. tis made perpetual. 


Then by the Statute 10 & 11 H. cap. 7. tis en. 
acted, That the Sheriff or any other Officer, 
who hath the Execution or Return of the Writ, 
ſhall return the ſame to the Clerk of the Crown in 
Chancery, but not exceeding fourteen Days after 
the Election, and ſhall pay him four Shillings for 
the Return of every Knight of the Shire, and two 
Shillings for every Member, the fame to be allow- | 
in bis Accompts to the King in the Exchequer. 

And every Officer not making ſuch Return for- 
ſeits five hundred Pounds to be divided between 
the King and the Proſecutor. . _ 

(6) As to Elections for Members to ſerve for the 
Cinque-ports, the Lord Warden tor the time being 
did formerly claim a Power to nominate one Mem- 
ber for each of the ſaid Cinque ports, and for the 
two ancient Towns and their Members, but now 


by the Statute 2 W. cap. 7. ſuch Nominations are 
N declared 
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declared to be contrary to Law, and void for the 
fucure. 

And by the Statute c & 11 W. cap. 7. the pro- 
per Officer of the Cinque-pores ſhall have ſix days 
after the Receipt of the Writ of Summons, to de- 
liver the Precept to the returning Officer there. 

(7). As to the Privilege of the Members, tis en. 
acted by the Statute 12 V. cap. 3. That Actions 
may be proſecuted againſt any 13 Who is 
entituled to Privilege immediately aſter the Diſſo- 
lution or Prorogation, until a new Parliament ſhall 
be reaſſembled ;zand likewiſe immediately after any 
Adjournment of both Houſes for above fourteen 
days, and until they are reaſſembled. 

The Proceſs againſt a Peer is the ſame as 'tis out 
of Privilege-time; and the Proceſs againſt a Com. 
moner, muſt be by Summons, Attachment and Di. 
ſtreſs, till he appear and file Common Bail; und if a 
Bill be exhibited, then a Copy leſt with the Defen. 


dant,or at his Houſe, Lodging, oi Place of Abode, ſhall 


be good, and the Plaintiff may proceed: And if 
the Defendant doth not appear, and pur in his An- 
ſwer or doth not perform anv Order of the Court, 
his Eſtate may be ſequeſtred, but no Perſon enti. 
ruled to Privilege ſhall be arreſted during the Con- 
tinuance of Privilege. 

Where any Suit is ſtaid by Privilege, the Plain- 
tiff ſhall not be barred by the Statute of Limitati- 
ons, be nonluited, or be diſmiſſed for want of Pro- 
lecution, but ſhall proceed to Execution at the 
riſing of the Parliament. 

But by the Statute 2 Annæ cap. 18. a Dehtor to 
the Crown ſhall have no manner of Privilege, 
only his Perſon ſhall not be arreſted. 

And an Officer of the Revenue or any other Of. 
ficer of publick Truſt, may be ſued for any For- 
feiture, Miſdemeanour or Breach of Truſt, rela- 

ting 


' 
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ing to his Office or Truſt; and ſuch Suit, either 
againſt Peer or Commoner, ſhall not be ſtaid by 
Privilege. 

But the Proceſs muſt be by Summons as afore- 
ſaid, and not by Arreſt. | 

(8) As to the Sitting and Continuance of Par. 
Haments, *tis enacted by the Statute 6 V & M. 
cap. 2. That from henceforth a Parliament ſhall be 
holden once in three Years at the leaſt, and that 
no Parliament ſhall continue any longer, to be ac- 
counted from the Day on which by the Writs they 
are appointed to meet. 

But this is now enlarged to ſeven Years. 

And for the better Preſervation of the Peace 
and ſecuring of the Rights and Liberties of the 
People, tis enacted by another Statute, made 7 
& 8 IF. cap. 15. That the Parliament ſhall not de. 
termine, or be diſſolved upon the Demiſe of the 
King, but ſhall continue and meet, and act for 
ſix Months afterwards, unleſs it be ſooner pro- 
rogued or diſſolved bythe next in Succeffion, and in 
caſe there ſhall be no Parliament at that time, then 
the laſt preceding Parliament ſhall meet and a&. 

We ſhall now proceed to certain other excellent 
Laws, made before this time, for the Preſervation 
of our Liberties, and in the firſt place mention that 
admirable Petition of Right,granted by King Charles 
the firſt, in the third Year of his Reign. 
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The Petition exhibited to his Majeſty, by 
the Lords Spiritual and Temporal and 
Commons, in this preſent Parliament aſ- 
ſembled, concerning the Rights and Li- 
berties of the Subjects. 


To the King's moſt Excellent Majeſty. 


Umbly fhew unto our Sovereign Lord the King, 

the Lords Spiritual and _— and Commons 
in Parliament aſſembled, That whereas it is declared 
and enacted, by a Statute made in the time of the Reign 
of King Edward the Firſt, commonly called Statutum 
de Tallagio non concedendo, that no Tallage or Aid 
ſhall be laid or levied by the King, or bis Heirs, in this 
Realm, without the good Will and Aſſent of the Archbi- 
ſhops, Biſhops, Earls, Barons, Knights, Burgeſſes, and other 
the Freemen of the Commonalty of this Realm. (2.) 
And by Autbority of Parliament, holden in the Five 
and twentieth Year 7 the Reign of King Edward the 
Third, it is declared and . . that from bencefortb, 
no Perſon ſhall be compelled to make any Loans to the 


King, againſt his Will, becauſe ſuch Loans were apainſt 


Reaſon, and the Franchiſe of the Land. (3.) And by 
other Laws of the Realm it is provided, that none 
ſhould be charged by any Charges or Impoſit ion called a 
Benevolence, nor by ſuch like Charge. (4.) By which 
the Statute before mentioned, and other the good Laws 
and Statutes of this Realm, your Subjects 4 inbe. 
rited this Freedom, that they ſhould not be compelled to 
contribute to any Tax,Tallage, Aid,or other like Charges, 
not ſet by common Conſent in Parliament. 

2. Yet nevertheleſs FA late, divers Commiſſions di- 
rected to ſundry Commiſſioners in ſeveral Counties, with 
Inſt ruct1ons have Iſſued, by means whereof your me 

aye 
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have been in divers places aſſembled, and required to | 


lend certain Sums of Money unto your Majeſty ; and mas 
any of them,upon their Refuſal ſo to do, have bad an Oath 


dminiſired unto them, not warrantable by the Laws or 

Statutes of this Realm, and have been conſtrained to 

become bound to make Appearance and Attendance before _ : 
your Priuy Council, and in other place; and others of © -,, 
them have been therefore impriſoned, confined, and 


ſundry other ways moleſted and diſquieted. (2.) And di- 
vers other Charges have been laid and levied upon your 


People, in ſeveral Counties, by Lord Lieutenants, and 
Deputy Lieutenants, Commiſſioners for Muſters, u. 
ſtices of Peace, and ot bers, ly Command or Direction fromm 
your Majeſty to your Privy Council againſt the Laws 


and free Cuſtoms of this Realm. (4 

3. And where alſo by the Statute, called the Great 
Charter of the Liberties of England, it « declared and 
enatted, no Freeman may be taken or impriſoned, 
or be diſſeiſed of bus Freehold or Liberties, or of his free 
Cuſtoms, or be Outlawed or exiled, nor in any manner 
deſtroyed, but by the lawful Fudgment of his Peers, or 
by the Law of the Land. 

4. And in the eight and twentieth Nar of the Reign 
sf King Edward the Third, it was declared and enact. 
ed by Authority of Parliament, That no Man, of what 
Eſt ate or Condition that he be, ſhould be put out of bus 
Lands or Tenements, nor taken, nor impriſoned, nor Diſ= 
inherited, nor put to Death, without being brought to 
Anſwer, by due Proceſs of Law. : 

5. Nevertheleſi, againſt the Tenor of the ſaid Sta- 
tutes, and other the good Laws and Statutes of your 
Realm, to that end provided, divers of your Subjetts 
of late, have been impriſoned without any Cauſe — 
ed; (2.) And when for their Deliverance they were 
brought before Fuſt ices by your Majeſty's Writs of Ha- 
beas Corpus, there to undergo and receive as the Court 
ſhould order, and their Keepers commanded to certify the 
Cauſes of their Detainour no _ was certified but me 

3 they 
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they were detained ur Majeſty's Special Com- 
. Zniſied by Z 2 of De ouncil, and 
Jet were returned back to ſeveral Priſans without being 
charged with any thing, to which they might make an- 
ſwer according to the Law. 

6. Whereas of late great Companies of Soldiers 
and Mariners have been diſperſed into divers Counties 

F the Realm, and the Inhabitants againſt their Wills, 

ave been compell d to receive them in their Houſes, and 
there to ſuffer them to ſojourn againſt the Laws and 
Cuſtoms of this Realm, and to the great Grievance and 
Vexation of the People. 

7. And whereas alſo by Authority of Parliament, and 
in the Five and twentieth Year of the Reign of King 
Edward the Tbird, it u declared and enacted, That w 
Man ſhall be forejudged of Life and Limb againſt the 
form of the Great Charter and Law of the Land; (2.) 
And by the ſaid Great Charter, and other the Laws 
and Statutes of this your Realm, no Man ought to be 
Judged to Death, but by the Laws eſtabliſhed in this 
your Realm, either by the Cuſtoms of the Realm, or by 
Att of Parliament: (3.) And whereas no Offender of 
what kind ſoe ver, is exempred from the Proceedings to 
be uſed, and Puniſhments to be inflicted by the Laws 
and Statutes of this your Realm; nevertheleſs, of late 
divers Commiſſions under your Majeſty's Great Seal have 
i ſued forth, by which certain Perſons have been aſſign- 
ed and appointed Commiſſioners, with Power and Au- 
thority to proceed within the Land, according to the Fu. 
ice of Martial Law, againſt ſuch Soldiers and Mari- 
ners. or other difjolute Perſons joining with them, as 
ſbould commit any Murder, Robbery, Felony, Mutiny, 
or other Outrage or Miſdemeanour whatſoever, and by 
ſuch ſummary Courſe and Order as is agreeable to Matti. 
al Law, and as u uſed in Armies in time of War, to 
proceed to the Tryal and Condemnation of ſuch Offenders, 
and them cauſe to be executed and put to Death, ac. 
cording to the Law Martial. | 

8. By 
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8. By Pretext whereof ſome of your Majeſty's Sub- 
jefts bave been by ſome of the ſaid Commiſſioners put 
to Death, when and where, if by the Laws and Sta- 
tuts of the Land, they had deſerved Death, by the 


ſame Laws and Statues 7 they might, and by no ot ber 
e 


ought to bave been judged and executed. 

9. Aud alſo ſundry grie vous Offenders, by colour there. 
of, claiming an Exemption, have eſcaped the Puniſhment s 
due to them by the Laws and Statutes of this your Realm, 
by reaſon that divers of yuur Officers and Miniſters of 
Fauſt ice bave unjuſtly refuſed or forborn to proceed againſt 
ſuch Offenders, according to the ſame Laws and Sta- 
tutes, upon pretence that the ſaid Offenders were puniſh- 
able only by Martial Law, and by Authority of ſuch 
Commiſſion as aforeſaid ; (2.) Which Commiſſions, and 
all ot ber of like nature, are wholly and directly contrary 
to the ſaid Laws and Statutes of this your Realm. 

10. They do therefore humbly pray your moſt Excel. 
lent Majeſty, that no Man hereafter be compelled ro make 
pb mens any Gift, Loan, Ben: volence, Tax, or ſuch like 
Charge, wit bout common Conſent by Ad of Parliament; 
(2.) And that none be called to make anſwer, or take 
ſuch Oath, or to give Attendance, or be confined, or other- 
Wiſe moleſted or diſquieted concerning the ſame, or fer 
Refuſal thereof ; (3.) And that no Freeman in any ſuch 
manner as ii before mentioned be impriſoned, or detained. 
(4.) And that your Majeſty would be pleaſed to remove 
the ſaid Soldiers and Mariners, and that your People 
may not be ſo burthened in time to come; (5.) And 
that the foreſaid Commiſſions for proceeding by Martial 
Law, may be revoked and annulled; and that bereafter 
mo Commiſſions of like nature may iſſue forth to any Per. 
ſon or Perſons whatſoever to be executed as aforeſaid, 
leſt by colour of them, any of your Majeſty's Subjects be 
deſtroyed, or put to Death contrary to the Laws and 
Franchiſe of the Land. 
t41l. Al which they moſt humbly pray of your moſt 
excellent Maj eſy, as their 1 and Liberties, ac- 
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cording to the Laws and Statutes F this Realm 


and that your Majeſty would alſo vouchſafe to declare, 
that the Awards, Doings and Proceedings to the Preju- 


dice of your People in any of the Premiſes, ſhall not be 


drawn hereafter into Conſequence or Example. (2.) And 
that your Majeſty would be alſo graciouſly pleaſed for the 
further New and Safety of your People, to declare 
Jour Royal Mill and Pleaſure, that in the things afore- 
ſaid all your Officers and Miaæiſters ſhall ſerve you accord» 
ing to the Laws and Statutes of this Realm, as they 
tender the Honour of your Majeſty, and the Proſperity of 
this King dom. 


Which Petition being read the 2d of June, 1632, 
the King's Anſwer was thus deliver'd unto it : 


The King willeth, that Right be done, according to 
the Laws and Cuitoms of the Realm, aud that the Sta- 
rutes be put in due execution, that his Subj etts may have 
no cauſe to complain of any Wrong, or Cppreſſions, con- 
trary to their\juit Rights and Liberties ;, to the Preſer- 
vation whereof, be holds himſelf in Conſcience, as well 
obliged as of his Prerogative. | 


Bnt this Anſwer not giving Satisfaction, the King 
was again petition'd unto, that he would give a full 
and ſatisſactory Anlwer to their Petition in full 
Parliament, — Whereupon the King in Perſon, 
upon the 7th of June, made this ſecond Anſwer; 


My Lords and Gentlemen, 
T HE Anſwer I have already given you, was made 
with. ſo good Deliberation, and approved by the 
Judgment of ſo many wiſe Men, that I could not bave 
mag ined, but that it ſhould have given full Satiif ati. 
on; but to avoid all ambiguous Words, and to ſhew you, 
that there is no Doubleneſs in my Meaning, I am wil- 
ling to pleaſe you in Words, as well as in Subſtance; read 


your 
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your Petition, and you ſhall have an Anſwer, that I am 


ſure will pleaſe you. 


And then cauſing the Petition to be diſtinctly 
read by the Clerk of the Crown, the Clerk of 
the Parliament read the King's Anſwer thereto in 
theſe Words ; 


Soit D2oit fait, come eſt deſire, 


Which is, Let Right be done, as 1s deſired. This 
Anſwer, and the manner of confirming this Law, 
| have the rather reciced, becauſe the King's An- 
ſwer, and Circumſtances relating thereunto, were 
wholly left out in the Printed Book of Statutes. 

The Petition it ſelf is ſo plain, that there needs 
no Comment thereon, only the Reader may ob- 
ſerve, That the things therein mentioned, were the 
Ancient Rights of the people, and therefore they ex. 
preſly demand them of the King, as their Rights 
and Liberties. | ; 

And here it may not be improper to relate the 
Original of thoſe Differences which happened be- 
eween the King and his Parliament, who in all 
their Remonſtrances and Declarations inſiſted fo 
much on the Liberties of the People ; and this I 
ſhall do in a very ſhort and impartial manner, gi- 
ving only an Account of Matters of Fact, collect. 
ed out of many Volumes written on that Subject, 
and leave it to the Judgment of the Reader, to 
make what Obſervations he ſhall think proper. 
King Charles the Firſt was involved in a War 
with Spain by his Father, and this was to reſtore 
his Brother-1n-Law, who had married his Siſter, 
to the Palatinate. 

He was ſoon afcerwards engaged in another War 
with France, and he had no Aſſiſtance from three 
ſucceſſive Parliaments, which he called and diſſol- 
ved in the beginning of his Reign, and that put 
him upon unuſual Courſes to raiſe Money without 
them. | | And 
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And therefore in the Year 1626, he ſent Com- 
miffioners throughout England, &c. to levy Mo- 
ney by way of Loan, not at any certain Rate, 
but according to the Abilities of Men, with re- 
ſpect to their Eſtates and charge of their Family; 
and he turned out the Lord Chief Juſtice Crew, be. 
cauſe he declared himſelf againſt ſuch Loans, and 
would have done the ſame by the Lord Chief Ba. 
ron Walter, if his Patent had been durante placito, 
however he was forbid to fit any more in Court. 

He raiſed Money by Tonnage and Peundage, and 
Ship.money, c. and they who refuſed to lend 
were committed: He raiſed Soldiers and re- 
quired the Counties to furniſh the Charges of 
Coat and Conduct Money, and he appointed Com- 
miſſioners to try, condemn and execute the Soldi- 
ers by Martial Laws in time of Peace, and many 


of them were quartered in private Houſes, againſt 


the Conſent of the Owners. | 

He cauſed ſeveral Perſons of Quality and others 
to be impriſoned, without ſhewing any cauſe, and 
for no certain time, and would not ſuffer them to 
be delivered by Habeas Corpws ; all which Grievances 
were redreſſed by him in the aforeſaid Perition of 
Right, and in his third Parliament. 

But yet the People were diſcontented, com- 
plaining that Diſpenſations were made of ſeveral 
Statutes againſt Papiſts, Prieſts and Jeſuits, and that 
many of them had been releaſed and pardoned, 
who had been actually condemned, and that he 
made Magiſtrates of thoſe who were popiſhly in- 
clined. 

Bur this Parliament being diſſolved, that whi h 
was af:erwards called the Long Parliament, were al- 
ſembled in the Year 1640; but before they fate, 
he releaied all thoſe who were committed for not 
paying Sbip money, and Tonnage and Ponndage, La 

me 
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ſome time afterwards the Earl of Strafford and Arch- 
biſhop Laud were impeached of High Treafon, and 
ſent to the Tower ; and onthe 16th Day of De- 
cember a Committee was appointed to draw up a 
Charge againſt the Archbiſhop, and on the ſame 
Day he was named an Incendiary, by the Scoteb 
Commiſſioners, who promiſed to bring in their 
Complaint the next day ; and on Friday December 
the 18th Mr. Holla was ſent up to the Lords with 
the Impeachment, and preſently came in the 
Charge of the Scorch Commiſſioners. 

The Lord Keeper Finch, who was very zealous 
for the Ship money, withdrew into France, and fo 


did Sir Frencs Windebank, who was Secretary of 


State, and reputed a Papiſt, tho in truth he was 
not. 

Aftetwards the King condeſcended to paſs what 
Laws the Parliament thought fit, for the Security 
of the Nation, againſt Popery and Arbitrary Govern. 
ment. | 

As to the Bill of Attainder againſt the Lord Straf- 
ford, the Houſe of Commons appointed Mr. S:- 
Fobn, the King's Sollicitor General to open it in 
the Houſe of Peers, which he did on the 29th day 
of April; and the next Day ſome of the Lords 
began to incline to the Bill, which moved the 
King (who was agr one at all the Debates) to de- 
clare before both the Houſes on the firſt day of 
May, That he could not with @ good Conſcience con- 
demm the Earl of High Treaſon. 

Thereupon the Commons intending to ſend four 
Biſhops to him, to fatisfie and inſorm his Conſci- 
ence, and the day being appointed, the King be- 
ing informed of their Intention, ſent for Dr. Fuxon 
then Biſhup of Londen, to come to him very 
early in the Morning of the ſame Day, which he 
did accordingly, and upon a Conference between 
him and the King about paſſing the Bill, he * 

| the 
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the King, Noc to conſent to it againſt the Vote of by 
own Conſcience. 

The Archbiſhop Uſher znd the Biſhops of 
Durham, Lincoln and Carliſle, came to the King in 
the Afternoon, theſe being the four Biſhops ſent 
by the Commons, and the Queſtion then pro. 
pounded was, Whether the King might in Fuſtice paſs 
the Bill of the Attainder? To which they gave this an- 
ſwer, That if upon the Allegations on either Side, be did 
not conceive him guilty of the Crime with which he was 

charged, he coulT not in Fuſtice condemn bim: Tho 
Dr. Heylin tells us, that the Archbiſhop did adviſe 
the King to pals the Bill, and made a Diſtinction 
between his Perſonal and Political Conſcience, which 
Dr. Bernard, who preached that Archbiſhop's Fu- 
neral Sermon utterly denies, affitming that he heard 
the Archbiſhop deny it in his Lite. 

But be that as it will, the Clamours of the Peo- 
pel were fo great againſt him, that the Earl ſent a 
Letter to the King, wherein he ſet his Conſcience 
at Liberty, moſt humbly beſeeching bim for the Preven- 
tion of ſuch Miſchiefs which might happen by bu Refu- 
ſal, that he woald paſs the Bil, and thereupon the 
King ſigned it, and the Earl was beheaded. 

He likewiſe ſigned a Bill to take away Tonnage 
and Poundage, and another to take away the Court 
of Starchamber and the High Commiſion Court, 
He alſo paſſed a Bill to exclude the Biſhops from 
ſitting in the Houſe of Peers, and afterwards de- 
clared, That he gave way to that Bill in hopes by 
that means, to preſerve their Station in the Houle 
of God. 

But a little before this, the Bill for Triennial 
Parliaments having paſſed both Houſes, was alſo 
confirmed by his Royal Aſſent, and at the fame 
time he paſſed the Bill of Suhſidies, which were in- 
tended for the Relief of the Inhabitants of the 

Northern 
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Northern Counties, who were oppreſſed with two 

great Armies, living upon free Quarter, and raiſ- 
ing Money for their Neceſſities: One of thoſe Ar- 
mies were Engliſhmen, who were to repel the Scorch 

Army, who had invaded thoſe parts; and tho' the 
King himſelf was to have none of the Money to 
be raiſed by theſe Subſidies, but it was to be ap. 
plied for the Relief of thoſe who had ſuffered by 
theſe Armies, yet the Commons would not pals it, 
till the King had paſſed the Triennial Bill, by 
which the Sheriffs were impowered to iffue out 
Precepts, to choſe Members of Parliament, in 
Caſe the King ſhould fail to iſſue out his Writs in 
due time. | 

Afterwards he paſſed that AR, which tied up 
his own Hands, and that was, That he ſhould not 
prorogue, adjourn or diſſolve the Parliament without 
their Conſent ;, and having adjournedthem for a time, 
went into Scotland to quiet the Commotions there. 

During his Abſence, the Fears and Jealouſies of a 
Popiſh Party ſtill continuing, the Commons drew 
up a Remonſtrance of the State of the Nation, 
which was brought into the Houſe upon the firſt 
meeting after the ſaid Adjournment, and was paſ- 
ſed by a ſmall Majority of Votes, the Debate laſt- 
ing from three in the Afternoon till ten the next 
Morning. 

This Remonſtrance contained a Repetition of all 
the paſt Grievances, tho ſome of them had been 
already redreſſed by the Petition of Right and o- 
ther Acts of Parliament ; it was afterwards deliver- 
ed to the King, and it was certainly believed by 
the People, becauſe it came from their Repreſen- 
tatives. 

Soon afterwards, ſeveral Informations were pre- 
ſented to the Houſe, of Plots and Conſpiracies a- 
gainſt the State; as for Iuſt ance, that the "yy and 


alignants 
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Malignant were about to riſe in Arms, and that 
Forces from France and Denmark, were coming to 
aſſiſt them to enſlave the Nation. 

Thereupon wo Numbers of Apprentices and 
looſe People of the City, came in a tumultuous 
manner towards Weſtminſter : As they paſſed by 
Whitehall, they cried out, that the King was not 
fit to live ; that they would have no Porter's Lodge 
between him and them, but would come to him 
when they pleaſed, uſing ſome other threatning 
words, as if they intended to break open the 
Gates. 

But Tome Officers of the King's Army being 
then at the Court, and obſerving the Inſolencies 
of the Mob, run upon them with drawn Swords, 
in which Encounter ſome of the Rabble were hurt 
and others dangerouſly wounded. 

Theſe Officers being Soldiers by their Proſeſſi- 
on, were then called Cavaliers, that name being 
firſt given to them at that Time, and upon this Oc- 
caſion, which afterwards was a common Appella- 
tion to all thoſe who were of the King's Side, tho' 
they never were in Arms. 

13338 the Mob proceeded to Weſtminſter, and 
petitioned the Houſe, that all Papiſts ſhould be 
diſarmed, and that the Biſhops and Popiſh Peers 
ſhould be excluded the Houſe of Lords, and that 
the Kingdom ſhould be put in a poſture of Deſence, 
and the Milicia in ſuch Hands as the Nation might 
confide in. 

The King iſſued out a Proclamation againſt 
theſe Tumults, and ſent an Order to the Sheriffs 
of Middleſex, and to the Juſtices of Peace of Veſt- 
minſter, to ſet a Guard upon the Hall and the Par- 
liament-houſe. | 

The Commons voted this to be a Breach of their 
P. ivilege, and immediately after ſent their Serj ent 

to 
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to diſcharge thoſe Guards, and one Mr, Long, a 
Juſtice of the Peace for Veſtminſter, who had 
ſigned an Order or Warrant for thoſe Guards, was 
ſent to the Tower. 

The Commons not truſting to the aforeſaid 
Guards, but chinking themſelves to be in danger of 
a Malignant Party, addreſſed the King to have a 
Guard out of the City, to be commanded by the 
Earl of Eſſex, which the King civilly denied, and 
thereupon they ordered Halberds to be brought in- 
to the Houſe. 

The King being informed that the moſt turbu- 
lant Men in theſe matters were, the Lord Kimbol- 
ton, Mr. Hamden, Mr. Stroud, Mr. Pym, Mr. Hol- 
lis, Sir Anthony Haſlerig, & c. he by his Attorney 
General impeached them at the Bar of the Houſe 
for High Treaſon, who exhibited ſeven Articles 
againſt them, and he commanded that their Cham- 
bers ſhould be ſearched, and their Trunks and Pa- 
pers ſealed up. 

This was voted a Breach of the Privilege of the 
Commons, and when the King demanded that 
thoſe Members might be committed, the Speaker 
by Order of the Houſe, commanded them to at- 
tend every day. 

Thereupon the King went with his Guards, and 
attended by two hundred Gentlemen, or there- 
abouts, to the Houſe, and there in Perſon intended 
to ſeize them, but they having notice of hiscoming 
withdrew before he came. 

The Houſe voted this to be a very high Breach 
of their Privileges, and the People being very 
much exaſperated at theſe Proceedings, were rea- 
dy to riſe in Arms; but to prevent the Conſequen- 
ces of a general lnſurrection, this Impeachment 
was dropt, and the King offered to grant a Par- 
don to all ſuch as ſhould be thought convenient by 
both Houſes. 

t This 
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This the Commons refuſed, and to provide for 
their own Security, they ordered a Guaid of the 
City Trained Bands, to be commanded by Coll. 
Skippen, and another Guard upon the Tower, and 
ſent Sir Fohn Hotbam to Hull, to command that 
Town, and to ſecure the Magazine of Arms there. 
But ſtill to quiet the Minds of the People, the 
King ſent a Meſlave to both Houſes in Writing, 
deſiring them ſerioully to conſider what ſhould be 
neceſlary to ſupport his Royal Authority, and to 
eſtabliſh the Religion, Privileges and Liberties of 
the People, and that when they had entered 
into fuch ſerious Conſiderations, they ſhould (ze 
how ready he would be, to regard the Examples 
of the moſt indulgen of Princes, and concludes, 
That if the preſent Diſtractions do not end in a 
1 that he hath not failed on his 
art. 

To this Meſſage the Commons alone returned 
an Anſwer, by way of Petition, (viz.) That to 
give them aſure Confidence in what he intended, 
he would be pleaſed forthwith to put the Tower of 
London and allo the Militia into the Hands of ſuch 
Perſons who ſhould be recommended to him by that 
Houle. 

The King replied, that he hoped his Meſſage 
which he had ſent to them, would have produced 
ſome better Effect; that as for the Tower, he had 
already committed it to the Government of Sir John 
Byron, a Perſon of Fortune and Integrity, but that he 
would remove him if they had any thing materi- 
al to object againſt him; as for the Forts, they 
ſhould be always in the Hands of ſuch Perſons as 
the Parliament might confide in, but that it was 
his Prerogative to name thoſe Perſons ; and as for 
the Militia, when they ſhould propoſe any Courſe 
for ſettling it, which he ſhould think was for the 
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an anſwer agreeable to his Honour, and the Safety 
of the People, and would not deny them any thing, 
bur ſuch which would alter the fundamental Laws; 
and that having already granted more than any 
King before him, that encouraged them | ask more 
than any Subjects ever had-done. | 

However if they would let him know the 
Grounds of their Jealoufies and Fears, he would 
apply proportionable Remedies, proteſting that 
the Preſervation of the Peace, and the Laws and 
Liberties of his Subjects ſhould be always his great- 
eſt Care, exhorting them that they would not be 
tranſported with Fears of impoſſibſe Dangers, but 
that they would purſue his Propoſals in his written 
Meſſage to them; which by the Bleſſing of God 
might compoſe theſe Diſtractions. 

It was ſome time before the Commons made a- 
ny Reply ; for as yet the Lords did not join with 
them in Petitioning for the Militia 3 but the Biſhops 
having been inſulted by the Mob in coming to 
the Houſe, the Archbiſhop of Terk preſented a 
Petition to the King, and to the Peers, ſign'd by 
himſelf and eleven other Biſhops, ſetting forth their 
Right to fit in Parliament, and demanding the 
King's Protection, but fo long as they were threat- 
ned and inſulted, they would not attend the Ser- 
vice of the Houſe, and therefore they proteited 
againſt all Proceedings there in their Abſence. 

Soon afterwards at a Conference deſired by the 
Lords with the Houſe of Commons, the Lord 
Keeper told them, that this Petition and Proceſtari- 
on of the twelve Biſhops was againſt the funda- 
mental Privileges and Beings of Parliaments ; 
and thereupon the Biſhops were voted guilty of 
High Treaſon, and committed to the Black Rod, 


and afterwards to the Tower, and there they re- 
mained 
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mained till the King paſled the Bill for diſabling 
the whole Order to ſit and vote in Parliament. 

The Biſhops being thus excluded, and ſeveral 
Popiſh and other Lords frighted from their At- 
tendance, and many Petitions coming from Coun- 
ties and Cifies, and particularly from Oxford, ſome 
defiring that the Popiſh Lords might be put out of 
the Houſe, others that the Kingdom might be put 
in a Poſture of Defence; the Majority of the Lords 
remaining in the Houſe, who upon the 26th of 
January refuſed to join with the Commons, did 
on the 2d of February following upon a Motion of 
Mr. Hollis at a Conference join with them in a Pe- 
tition to the King, that the Nation might be put in 
2 Poſture of Defence, ſetting forth the Calamities, 
in which the Kingdom was involved, and the Danger 
which threatned the King; and tho they received his 
written Meſſage with Thankfulneſs, and would have 
earneſtly purſued his Propoſals therein, yet for the 
Safety of his Perſon,and for removing all Jealouſies 
between him and his People, and for ſuppreſſing the 
Rebellion in Ireland, they humbly inſiſted that he 
would put the Tower of London, the Forts and Mi- 
litia in ſuch Perſons Hands whom they ſhould re- 
commend to him, and concluded that they expect- 
ed his immediate Anſwer, becauſe the Diſtractions 
of the Kingdom would admit of no Delay. 

The King replied, That he had conſidered their 
Petition, and when he ſhould know the Extent of 
the Power which was intended to be eſtabliſhed 
in thoſe Perſons whom they deſired to be Officers 
of the Milit a, and to what Time it ſhould be li- 
mited, then he would declare himſelf contented 
to put in all Places, both of his Forts and of the 
Militia, ſuch Perſons,as both Houſes ſhould approve 
or recommend to him, fo that they would declare 
their Names before-hand to him. 5 

ow 
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Now before the two Houſes named Perſons to be 
Lords Lientenants of the County Militia, they firſt 
made an Ordinance to regulate the Militia in Lon- 
don, and then they petitioned the King to ſettle the 
Milicia in the ſeveral Counties, giving him a Liſt ofthe 
Names of the Perſons who they deſired might be 
Lords Lieutenants, and at the ſame time preſented 
to him a Form of their Ordinance for regulating the 
Militia of London, by which they deſited him to 
ſettle the Militia of the Kingdom. 

But the King refuſing what they deſired,there were 
freſh Reports of dangerous Plots, deſigned by che 
Papiſts to ſet ſeveral Cities and Towns on Fire; and 
thereupon another Petition was ſent from the Parlia- 
ment to the King, who was thenat Dover, (to accom? 
any the Queen and his Daughter, who were go- 
ng to Holland) to which Petition they deſired ſuch 
a ſpeedy Anſwer, which might raiſe a confidence 
in them that they ſhould not be expoſed to 
thoſe who endeavoured to kindle a Combuſtion 
here as they had already done in Ireland, and which 


nothing could hinder but his granting their Peti- 


tion. 

The King replied, That as for the City of London, 
and ſuch other Corporations who had Power by 
Charters to order the Militia, he would not alter 
it, and that he would not conſent to any indefinite 
Time propoſed by them to put the Kingdom in a 
Poſture of Defence. 

The two Houſes voted this Anſwer to be a Denial 
of their Petition, which would hazard the Peace 
of the whole Kingdom, unleſs ſome ſpeedy Reme- 
dy were applied by the Parliament ; and that thoſe 
Perſons who adviſed the King to make this Anſwer 
were Enemies to the State: And immediately after 
this Vote, they ſent another Petition tothe King, (then 
at Newmarket) proteſting that if he did not ſpeedi- 


ly aſſent to what they bad deſired, they ſhould te 
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under a Neceſſity to diſpoſe the Militia by the Au- 
thority of both Houſes, and that they had reſolv- 
ed to do ſo. 

This Petition was brought to him by the Earls of 
Warwick and Holland, both ſworn Servants to him, 
and both of his Privy Council; and at the ſame 
time they brought a Declaration of both Houſes 
ſetting forth his Miſgovernment, by attempting to 
incenſe the Northern Army againſt the Parliament, 
by his Proceedings againſt the Lord Kimbolton, and 
the five Members, by the ſuſpitious Deſire of a Guard 
about his Perſon, by his underband promoting the 
Triſh Rebellion, by ordering his Admiral Sir Jobn 
Pennington, to land the Lord Digby to procure fo - 
reign Forces to aſſiſt tim againſt his Parliament; 
and that this is the more credible becauſe he re- 
moved from London, with the Prince, and becauſe 
many Advertiſements came from Rome, and other 
foreign Parts, of great Aids intended for him, in 
order to ſome Deſign then in hand againſt the Pro. 
teſtant Religion and Parliament, concluding with 
their h:mble Deſires, that he would put away his 
Evil Counſellors, and truſt to his Parliament ; 
which if he would do, they would lacrifice their 
Lives and Fortunes in his Service. 

Then the aforeſaid two Lords deſired him to 
come near:r to his Parliament, but he refuſed; and 
when they mov'd him that the Militia might be 
ſettled for a time as the Parliament had deſired, he 
ſwore, No, not for an Hour, nor for a Minute, tho his 
IWife or Children bad deſired it. 

Thereupon the Parliament voted that the King- 
dom ſho Id be put into a Poſture of Defence, and 


that the Navy ſhould be commanded by an Ad- 


miral of their own Naming, and that a Declara- 
tion ſhould be drawn up and publiſhed of the Rea- 
lons and Grounds of their Fears. 

2 And 
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And now more Petitions were brought from all 
Parts of the Kingdom, purporting ſuch Fears fron 
Papiſts, that the People ſtood on their Guard every 
where, not daring to go to Church unarmed, earneſt- 
ly deſiring Aſſiſtarce from the Parliament; and there. 
upon the Ordinance for ordering the Militia by the 
Authority of both Houſes was paſſed, and a new 
Lieutenancy was appointed throughout England and 
Wales, without his Conſent, 

Afterwards in a Grand Committee ſitting at 
Merchant Taylors Hall, a Declaration was drawn up 
of a deſign to alter Religion, and that the Wars 
both in Scotland and Ireland, were raiſed for that 
Purpoſe. 

This Declaration was alſo preſented to the King; 
but he not approving it, the Parliament voted his 
Commiſſions for the Lieutenancy illegal, and that 
there was a Neceflity for them to put the King- 
dom in a Poſture of Defence, and that their Or- 
dinance for the Militia-ought to be obeyed by the 
fundamental Laws of the Kingdom, and that theEarl 
of Warwick would be Vice-Admiral; and there- 
upon Sir Jobn Pennington was turned out, and the 
Earl ſoon afterwards failing with a ſtrong Squa- 
dron of Men of War reduced all ſuch Ships whoſe 
Officers refuſed to obey his Orders, and ſeiſed on 
a Man of War, in the Downs, bound for Newcaſt le 
for the King's Service, and alſo another Veſlel 
loaden with Gunpowder. 

The King, as hath been already mentioned, think- 
ing his Perſon in Danger by the London Tumults, 
never returned thither after he went to Dover with 
the Queen; and another Reaſon was, becauſe the 
Militia of London was commanded by its own Of- 
ficers, and regulated by the Parliament; but he 
went from Dover to Greenwich, and from thence to 
Hampton. Court, whither he ſent for the Prince and 
Duke of York, and ſoon afterwards he went to Hun. 
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tingdon, from whence be publiſhed a Declaration in 
anſwer to that which was brought to him at New. 
market, by the Earls of Holand and Warwick, in 
which he ſet forth, that he had no Evil Counſellors 
but if the Parliament could find any fuch, he left 


them to their Cenſure; that he had no Deſign a- 


gainſt the Proteltant Religion, that it was a cauſleſs 
Injury to charge him with any Inclinations to the 
Iriſþ Rebellion; that he never intended to exaſperate 
the late Northern Army, or to uſe them againſt che 
Parliament; that he had already given a ſufficient 
Anſwer about the Lord Rimbolton and the five Mem. 
bers; that the Care of his own Perſon made him 
remove from Mbiteball, having firſt cauſed him to 
have a Guard there, and to accept the Service of 
the Gentlemen of the Inns of Court; and that he 
looked on the Foreizn Advertiſements to the Par- 
liament to be idle and falſe. 
| Whilſt he was at Huntingdon, he ſent a Meſſage 
to the two Houles, that he intended to reſide at 
York for ſome time; and afterwards coming thither, 
he took a Guard for the Security of his Perſon, and 
marched in a little time to Hul, where he had a 
Magazine of Arms, which were brought thither 
for the War againit the Scots. 

But Sir Fob» Hot ham, who had been ſent thither 
by the Parliament with ſoms Forces, having ſum- 
moned the Militia of the Neighbouring Counties 
to aſſiſt him, refuſed him Entrance into the Town, 
though he deſired it wich no more than with twen- 
ty Horſemen; upon which he cauſed him to be 
proclaimed a Traitor, and fo returned to York ; 
from whence he ſent to the Parliament, todemand 
exemplary Juſtice to be done on him, and that the 
Town might be forthwith delivered to him, toge- 
ther with the Magazine of Arms, | 

But the Parliament juſtified this Action of Sir 
John Hot bam, and declared the King's Deſign 1 
. gain 
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gainſt Hul, an Infringement of the Liberties of 
the People; and immediately ſent ſome of their 
own Members thither, the better to ſecure the 
Town and Magazine. 

The King being now at 75k, iſſued out his Let- 
ters of Summons, to the Gentry of Yorkſhire to at- 
tend him there, who coming accordingly, he told 
them of the Proceedings of the Parliament, and of 
the Buſineſs at Hull, and deſired their Aſſiſtance to 
guard his Perſon; to which they agreed and return- 
ed to their reſpective Habitations to raiſe Forces, 


which the King told them were neceſſary ſor his 


preſent Service. 
Not long after his coming to 7ork, ſeveral of the 
Nobility and Gentry and ſome of the Houſe of 
Commons came thither to him; particularly the 
Lord Keeper Littleton, who had already delivered 
the Seal to one who was ſent for it by the King; 
but now it was recommitted to him again, and he, 
together with the Duke of Richmond and the Mar- 
quiſs of Hertford, and about forty more Earls and 
Lords, ſubſcribed a Writing dated the 1 3th of June 
1642, wherein they engaged not to obey any thing 
which was not warrantable by Law, and that they 
would defend the King's Perſon, Crown and Dig. 
nity, againſt all Powers whatſoever, and alſo the Pro. 
teſtant Religion, and the lawful Liberties of the 
People, and of both Houſes of Parliament, and that 
they would not obey any Order concerning the 
Militia, which had not the Royal Aſſent. 
And now the King having raiſed an Army of a- 
bout 3000 Foot and 1009 Horſe out of the Militia 
of Torkſhire, he once more marched to Hul; but 
Sir Jobn Hot bam had furniſhed the Garriſon with 
Men and Ammunition, and he cauſed all the Sluices 
to be pulled up, by which he laid all the low 
Grounds under Water, fo that the King could not 


beſiege the Town in Form, but blocked it up. 4 
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And now the Garriſon ſallied out with about 
goo Men, commanded by Sir John Meldrum, and 
beat the King's Forces, who run away to Beverley; 
and afterwards upon a ſecond Sally cor. Handed by 
the ſame Officer, they kitled about twenty, and cook 
as many Priſoners on the King's Side, and ſet Fire 
to his Magazine of Gunpowder, which ill Succeſs 
made him raiſe the Blockade, and return to 7rk. 

All this while the Parliament were not idle; for 
they inſiſted that what they had done at Hull, was 
to prevent a War upon them, which they knew, 
the King deſigned when he fitſt went into the North 
for otherwiſe why did the Queen go into Holland, 
with the ancient Jewels of the Crown, and with 
Pictures of great Value, but with an Intent to 
raiſe Money and buy Arms, which ſhe afterwards 
brought into Exgland, when ſhe landed at Burling. 
ton-Bay in Yorkſhire ? Or elſe why did the King leave 
his Parliament and go to Vr, and there raiſe Forces 
upon a Pretence of a Guard for ſecuring his Per- 
ſon, which ſoon encreaſed to an Army? 

Then they publiſhed a Declaration, forbidding 
all Men to attend the King at his Pleaſure, except 
ſuch who were bound to it by ſpecial Service ; and 
that all others ſhould be eſteemed Diſturbers of the 
publick Peace; and that the Sheriffs thro' England 
ſhould raiſe the Power of each County, to ſup- 
preſs them. 

They allo ſet forth another Declaration, char- 
ging the King with the Breach of his Word and Prc. 
miſſes, and with many Oppreflions of his Subjects, 
and Violations of the Laws : And they voted, That 
he being ſeduced by wicked Counſel, intended to 
make War againſt the Parliament, who propoſed 
no other End in all their Conſultations and Actions, 
but the Care of the Kingdom, and Duty to his 
Perſon, 

Then they made a large Remonſtrance in Juftifi. 
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cation of their own Proceedings, in which they 
declared, that they had brought their Work to 
ſuch a Succeſs, that nothing could hinder the Ac- 
compliſhment of it but the Curſe of God. 

Within three Days after this Remonſtrance, they 
ſenc a Petition to the King at York, blaming him 
for a Breach: of his Promiſe, and deſiring him to 
disband his Forces, otherwiſe they muſt take Care 
to ſecure themſelves and future Parliaments. 

Shortly afterwards, they ſet forth a third Remon- 
france, ſſ ill juſtifying their own Actions and blam- 
ing the King, inſiſting upon the Obligation of his 
Oath to paſs all Bills, which the Parliament 
ſhould tender to him; and about this time the Ma- 
gazine was removed from Hull to the Tower ; and 
they voted, That whoſoever ſhould lend the King 
Money upon his Jewels, ſhould be adjudged an 
Enemy to the State. 

Within four Days after this Remonſt rance, they 
publiſhed a Declaration, in which they declared, 
That his Proclamation on the 27th of May, 1642. 
forbidding Obedience to the Parliament's Ordinan- 
ces for the Militia, was void in Law, requiring all 
Officers to muſter and to march according to their 
Ordinance. 

And on the 12th of Jah, after a long Debate, 
they voted an Army ſhould be raiſed for the Safety 
of the King, and of both Houſes, and of all thoſe 
who had obeyed their Orders, and for preſerving 
the Religion, Laws and Liberties of the People, 
and that the Earl of E/ex ſhould be General. 

And accordingly they iſſued out Commiſſions 
for raiſing Men, and for muſtering the Militia, 
which they inſiſted was done by them in their own 
Defence; otherwiſe the King might have marched 
to London, and have ſurprized them. 

They voted alſo, That what the King had done 
at York, was preparative to a War againſt them, 
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and a Breach of the Truſt repoſed in him by the 
People,and contrary to his Oath,and tending to the 
Diſſolution of the Government ; and that all thoſe 
who ſerved him therein, were Traitors to the Laws 
of this Kingdom. | 

They voted alſo, That a Petition ſhould be ſent 
to him at Dr, to move him to agree with his Par- 
liament, and to prevent a Civil War ; and that he 
would diſmiſs his Forces, and return to his Parlia- 
ment, and hearken to their Advice; and that he 
would agree to ſettle the Militia by Bill in fuch 
way as ſhould be ſafe to him, agreeable to the Par- 
liament, and for the Good of the Kingdom and 
them; and that he would leave Delinquents to their 
Juſtice, and then they would ceaſe the Preparati- 
ons they had made for their Defence, and put Hul 
in the fame Condition as it was before Sir Joln 
Hotham had the Command of it. 

This Petition was delivered by the Earl of Hol- 
land, Sir Jobn Holland and Sir Phillip Stapleton, 

The King told them, That he was driven from 
Whitehall for the Safety of his Perſon, and not 
until the Parliament had raiſed Guards to ſecure 
themſelves without the leaſt Colour of Danger that 
they had uſurped a Power over the Militia, againſt 
Law and his Conſent ; that they had taken Poſlefli- 
on of his Magazine at Hul, and committed it to 
Sir Jobn Hot bam, who ſhut the Gates againſt him, 
which they juſtified ; that he would not diſmiſs his 
Forces till Hull was reduced; that as for coming near- 
er to his Parliament, he thought his Perfon not ſaſe, 
and that he ſhould be glad to hear of ſome Exam- 
ples made on the Ringleaders of the Tumults; but 
that the Commons had declared they knew no 
fach Perſons, tho the Peers had deſired them to 
join in a Declaration againſt them, and that they 
had neglected to enquire out the Authors of Sedi- 
tio”'s Speeches and Writings. 1 
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That as for leaving Delinquent: to their Juſtice, 
he protected none; but if by Delinquents they meant 
ſuch who refuſed to ſubmit to their Orders about the 
Militia and Nawy, ot ſuch who had publiſhed his De- 
clarations or Proclamations, he would protect them to 
his utmoſt Power; but was contented that all Delin- 
quents ſhould be proſecuted according to the known 
Laws of the Land; that ſince they had ſent this Pe- 
tition,they had beaten Drums for Soldiers,and choſe 
a General of Horſe ; that Sir John Hotbam had 
ſeized his Wine and Proviſions for his Houſhald : 
And deſired, that Hull, his Magazines and Navy be 
forthwith delivered to him, it being High Treaſon 
in thoſe who commanded them ; and demanded, 
that all Arms and Proviſions for War, made by 
both Houſes, might be laid down immediately, and 
that then he would inſtantly lay down all his Forces 
and come to the Parliament ; that all Differences 
might be debated in a Parliamentary way, and 
that he expected a full Anſwer on the 27th day 
of July, and that till then he would make no At- 
tempt upon Hull. 

The Parliament replied by the Earl of Holand, 
That they could not deliver Hull, nor the Navy, 
nor recal their Ordinance for the Ailitia, nor lay 
down their Arms, becauſe what they had done 
was for ſecuring their Religion, and the Laws and 
Liberties of the People ; all which they ſaw were 


in imminent Danger, from which Danger when 


they ſhould be ſecured, and that the Forces raiſed 
by the King, ſhould not be uſed to their Deſtructi- 
on, then they would comply with the King's De- 
mands ; but they excuſed their lay ing down Arms, 
till the Cauſes which moved them to · take them up 
were remaved, and then they would make no far- 
ther Preparations. 

But previous to all this matter, and alittle before 


the Lord keeper Littleton, and other Lords, had fign- 
ed 
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ed the aforeſaid Writing at York, the two Houſes 
ſent nineteen Propoſitions to the King, containing 
Propoſals for a Peace, in which they demanded 
the Militia; which the King anſwered by the Mar. 
quiſs of Hertford and the Earl of Southampton, but 
would by no means part with the Ailitia, till at 
laſt, rather than Things ſhould run to Extremities, 
he offered to ſign a Bill for the Settlement of the 
Militia for a certain Time, and was contented to 
leave the Nomination of half the Lieutenancy to 


half to himſelf. 

But the Parliament not agreeing to it, there was 
nothing but Preparations for War on both ſides ; 
for the two Houſes ſent out an Order with Propo- 
ſals to bring in Money and Plate, and to provide 
Horſes and Arms to ſuppreſs the traĩterous Attempts 
of Evil Counſellors, who ſought to engage the 
King in a War againſt his Parliament; and they 
ſent out ſeveral of their moſt active Members, to 
execute their Ordinance about the Militia in ſe- 
veral Counties; and afterwards they borrowed Mo- 
ney and Plate on the publick Faith; and this was 
to buy Arms and raiſe Men to guard both Houles. 

The Citizens of London readily complied to lend 
their Money, and to bring in their Plate, and 
their Wives and Daughters brought in their Bod- 
kins, Thimbles and Caudle-cups, though the King 
had ſent a Letter to the Lord Mayor, Aldermen 
and Sheriffs, forbidding- them to lend any Money 
to the Parliament. 

But that Letter had very little Effect; for imme- 
diately upon the News thereof, the Parliament 
made an Order that the Deputy Lieutenants ſhould 
forthwith raiſe Horſe for the Serviceof the King and 
Parliament, which they juſtified in a Declaration, 
affirming it to be for the Maintenance of the Prote- 
ſtant Religion, the Perſon of the King, the Ove 
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of the Land,and the Privileges of Parliament,and Li- 
berties of the People; by which Declaration,they for- 
bid the ſpreading the King's Letter, intimating, that 
neicher his Commands or Threats could deter thoſe 
who were well affected, from contributing Money 
Horſes or Plate; and that the County of Eſex in 
particular had contributed 207000 7. and upwards, 
and 800 Horſe; and the County of Hertford 8000 l. 
and 300 Horſe, and many other Counties in pro- 
portion. 

The King had alſo iſſued out his Commiſlion of 
Array into all parts of the Kingdom, which Courſe 
had been formerly uſed for ſupprefling any Inſur- 
rection or Invaſion ; and he not only infiſted on the 
Lawfulneſs of ſuch Commiſſions in ſome of his De- 
clarations, but he ſet forth a Proclamation to inform 
the People, that they were lawful; and the Lord 
Strange, Son of the Earl of Derby, put theſe Commil- 
ſions in Execution in Lancaſhire and Cheſhire,and the 
Earlof Huntingdon and Mr. Haſtings his Son, did the 
like in Leiceſterſhire, but not without Oppoſition from 
the Lieutenancy appointed by the Parliament. 

And now the two Houſes publiſhed a long De- 
claration againſt thoſe Commiſſions of Array, re- 
preſenting the Unlawſulneſs of them, by which the 
Nation would be enſlaved ; and thereupon they fene 
out Orders to forbid the Publication of theſe Commil- 
ſions, and they ſent Sir Richard Gurney, Lord-May- 
or of London, to the Tower for publiſhing them. 

Afterwards they cauſed two other Declarations 
to be drawn up, ſetting forth, That their Endeavours 
were for the Service of the King, and for his Ho- 
nour and Safety, and for regaining the ancient Laws 
of the Land and the Liberties of the People, and 
for ſettling the Proteſtant Religion in Peace; char- 
ging the King with Endeavours to alter both, and 
with a Breach of his Proteſtations ; and that being 
ſeduced by Popiſh Counſels, he had begun a War 

upon 
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upon his Parliament, which gave them juſt Occaſi. 
on to raiſe Forces for the Defence of their Laws 
and Liberties. 

And now ſome Skirmiſhes began between thoſe 
Commiſlioners of Array, and the Commiſſioners of 
the Militia appointed by the Parliament ; and par- 
ticularly by the Lord Strange in Lanceſhire, as aſore- 
ſaid; who with the Militia he had raiſed for the King, 
intended to have ſeized Mancheſter; but being oppo. 
ſed by Sir Tho. Stanley and others, there was one Man 
killed on the King's Side, which was the firſt Blood 
drawn in this Quarrel, after the Forces on each 
ſide were raiſed, - 

The Army being now commanded on the Par- 
liament's Side by the Earl of Eſex, the King iſſued 
out a Proclamation, dated on the ↄth of Auguſt, 
© declaring that Earl and all his Adherents Traitors; 
but with a Promiſe of a Pardon to all thoſe who 
ſhould within ſix days, return to their Obedience. 

This cauſed the Parliament to publiſh another 
Declaration, full of Invectives againſt the King; de- 
claring alſo thoſe to be Traitors who contrived 
that Proclamatian ; and that if he would leave his 
Evil Counſellors, and be adviſed by his Parliament, 
they would ſtill make him and his Poſterity great 
Princes. | | 

Whilſt theſe Declarations were making on both 
Sides, the Parliament's Forces did not fit till, for 
they took Portſmouth by Siege, and they ſurprized 
Dover Caſtle; and having borrowed 100000 J. of 
the Money which had been raiſed for the Service of 
Ireland, they levied freſh Forces, and made up 
an Army of above 30000 Horſe and Foot, whilſt the 
King's Forces were not ſo formidable till he went 
to Shrewsbury, and fo to the Borders of Wales, 
where he was recruited with Money and Plate, by 
which he raiſed ſuch a conſiderable number of Men, 
that he was able to give Battel to the Earl — 


Eſſex, 


On the 25th of Azguft, the King ſet up his Stan- 
dard at Nottingbam; but as ſoon as he camethither, 
he ſent a Meſſage to the two Houſes, intimating 
that fome Miſtakes had ariſen by ſeveral Meſſages, 
Petitions, Anſwers and Replications which had paſ- 
ſed between them,and which might have been pre- 
vented by a nearer Treaty; he therefore propo- 
ſed that either Side ſhould give Power to fi Per- 
ſons, to treat and conclude all Differences between 
them, promiſing not only Safety, but Encourage- 
ment, to thoſe who ſhould be enabled by the Parli- 
ament to treat ; and concludes, that if this Propo- 
ſal be rejected, God would abſolve him from the 
Guile of the Blood which muſt be ſhed. 

The Parliament returned an Anſwer, refuſing to 
enter into any Treaty, till the King had recalled 
his Declaration, by which he declared the Earl of 
Eſſex, and both Houſes of Parliament, with all 
their Adherents tobe Traitors,intimating,that while 
they remained Traitors they could not by the Fun- 
damental Privileges of Parliament make any other 
Anſwer, but deſired him to take down his Standard. 

The King 2 That he never intended to 
declare both Houſes Traitors, or ſet up his Stan- 
dard againſt them; and to remove all Scruples, he 
promiſed, if they would revoke their Declarations 
againſt all Perſons who aſſiſted him, to be Traitors, 
he would on the fame Day recall his Proclamati- . 
ons and Declarations, and would alſo take down 
his Standard. 

The two Houſes anſwered, That they could not 
recede from their former Anſwer, and poſitively 
inſiſted that the King would recall his Declarations 
firſt, and take down his Standard, and leave his 
Forces, and return to his Parliament ; intimating, 
that they would not be ſet in equal Ballance wich 
thoſe, whoſe Counſels had prevailed to hinder the 
Relief of Ireland; And at the ſame time oy — 

| ort 
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forth a Declaration, That the Forces which they 
had raiſed, were for the Laws and Liberties of 
the Kingdom ; and that they could not with any 
manner of Safety be disbanded, till the King 
ſhould leave thoſe who had been voted Delinquents, 
to the Juſtice of the Parliament. 

The King replied, he could neither do or offer 
more, and that he ſhould think himſelf clear of 
the Blood which might be ſhed in this Quarrel, 
Praying God ſo to deal with him and his Poſterity as he 
defied t 
bis Sub ecti, and the Privileges of Parliaments. - 

The two Houſes repeated their former Anſwer, 
and withal, that whilſt the King protected Delin- 
quents, the Nation could not be ſafe, nor the Rights 
of Parliaments maintained; and therefore they 
could not enter into any farther Treaty with him, 

So to Battel they went, of which I ſhall only 
mention thoſe three of Edg-hill, Marſton moor and 
Naſeby ; for it would be too long to give any Hiſto- 
rical Account of the reſt. 

And firſt as to the Battel at Edg. bill, which was 
fought on the 23d day of October, it was a Queſtion 
at that time who had the better of it; tis true, the 
Parliament ſent the Earls of Pembroke and Holland, 
the Lords Say and Wharton, and Mr. Strode, on 
the 27th of October, to acquaint the Lord Mayor, 
Aldermen andCitizens, with the Greatneſs and Cer- 
tainty of their Victory, and that God had owned 
his own Work; and that as the Cauſe had been un- 
dertaken with their Purſes and Perſons, ſo they would 
crown their Work by following it with Zeal. 

And the Commons voted a Preſent of 5000 /. 
to be given to the Earl of Eſſex their General, 
which was accordingly paid to him; and on the 
11th of November, both Houſes ſet forth a Decla- 
ration of the Valour and Services of that General, 
which was to remain on Record in thoſe * 

or 


o preſerve Religion, the Laws and Liberties of 
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for a Mark to his Perſon, Name and Family, to 
Poſterity. f ä 

But *tis as true that the King took five hundred 
Priſoners in this Battel, who being maved to enter 
into his Service, moſt of them refuſed, and yet they 
were diſcharged with Life and Liberty, having firſt 
taken an Oath, never to ſerve againſt him; from 
which(we are told) they were afterwards abſolved 
24 Mr. Stephen Marſhall, a famous Preacher in thoſe 

ays. | 

*Tis likewiſe true, that on che day after the Bat. 
tel, the Earl of Eſſex marched by ſpeedy Journeys 
towards London; and that on the ſame day there 
was an Order from both Houſes, by which all the 
Citizens, both of London and Weſtminſter, were 
commanded to ſhut up their Shops, and put them- 
ſelves in readineſs to defend the City and Parlia- 
ment, | 

Now there could be no Occaſion for ſuch an Or- 
der, if the Earl of Eſſex had been victorious; how- 
ever the King marched aſter him, and this made the 
Parliament fear that he would come upon them be- 
fore their Forces came to 7ondon ; and *tis certain 
that the King might have came much ſooner than 
he did, but he ſtaid by the way to take Banbury, Ox- 
ford and Reading, and then he marched towards 
London, 

The Earl of Eſſex had lodged two of his beſt 
Regiments at Brentford, and ſome more of his 
Forces at Kingſton, Acton and other Villages, to 
ſtop the King in his March, yet on the 12th of 
November, he beat up they Quarters at Brentford ; 
but being told that the Earl of Eſſex had rallied his 
Forces, and that he together with the Auxiliaries of 
London, commanded by the Earl of Warwick, were 
in a Readineſs upon Turnbam Green to ſtop his March, 


he was adviſed not to hazard a Battel, having no 


other Army if this ſnould be beaten; and that made 
P . him 
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him retire to Oatlends, and from thence to Reading, 
and fo to Oxford, that being thought the fittelſ 
Place for his Court and Council to reſide in. 

The Battel of Marſton. Moor near York, wat 


fought on Fuly the 2d: Prince Rupert commanded 


the King's Army ; and the Earls of Mancheſter and 
Leven better known by the name of Colonel Leſly) 
and the Lord Ferdinando Fairfax, commanded the 
Forces of the Parliament; at firſt Prince Rupert 
got Ground, and thoſe in the main Battel were 
ſo hard put to it, that they fell on the Reſerve of 
the Scots behind, and the right Wing of the Parii- 
ament Horſe being as hard put to it by the left Wing 
of the Prince, they committed the like Diſorder, 
by falling on the Lord Fairfax's Foot and the Scet: 
Reſerve, and by this means the Prince poſleſſed 
himſelf of their Canon, and thoſe three Generals 
of the Parliament retired. 

This News came flying to Oxford, being report- 
ed by ſome of the Parliament Soldiers who had fled 
out of the Field, and it was ſo welcome there, that 
ic was entertained with Bells and Bonfires, and 
diſcharging all the Canon about the Town. 

But there being no Horſe ſent to make good the 
Ground which was left by the Parliament Forces 
in theit Retreat, and the Prince's Soldiers being ve- 


ry earneſt upon Pillage, Colonel Cromwel who 


commanded the Earl of Mancheſter's Horſe, and 
who made a fair Retreat in the heat of the Battel, 
on Purpoſe to put new Lite into his Men, and ha- 
ving rallied the broken Foot into ſome Order, he 
then preſſed hard upon the Prince and turned the 
Fortune of the Day, for which Service he was 
cried up to be the Saviour of three Kingdoms. 
There were more killed in this Battel than in a- 
ny other during the whole courſe of the War, for 


| thoſe who buried the Dead found the Bodies of 


8000 Men llain. 
And 
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And now we are come to the Battel which is the 
aſt of the three | propoſed, to mention, this Battel 
was faral to the King and all his Party : It ſeemed 
very unaccountable that after he had taken Leicefter, 
and thereby put his Affair in a more bepeful way than 
they had been at any time during the Mar, (as he told 
the Queen in a Letter to her) that he ſhould come 
back co Daventry, and there ſpend almoſt a ſort- 
nighe without doing any thing. The Noiſe of the 
Siege of Oxford by the Lord Fairfax was a poot 
Excuſe for his returning; for ceitainly his ſtaying 
ſo long at Daventry could not be the way to raiſe 
that Siege | 
Neither was Oxford then in any great Danger, 
ſo as to make him return from che Purſuit of his 
Succeſs, for it was made a Jeſt, that there was no 
other Inconvenience by the Siege, but that 
the Ladies could not be ſupplied wich freſh Butter 
for their Peaſe. | | 
But by his Return to Daventry, he gave time to 
Cromwell without whom the Lord Fairfax could do 
little) to come up with fix hundred Horſe to the 
Army; and even then they could not have made 
ſo much haſte to fight the King at Naſeby as they 
did, if they had not intercepted a Letcer the very 
Night before the Battel, from Colonel Goring to 
the King, in which he wrote, that he was march- 
ing towards him, deſiring the King to keep at a 
diſtance, and not to engage till he came. Crom- 
wel upon reading this Letter, reſolved to tall on the 
next Day, which was done, and the King's Army 
routed, his Cabinet of Letters and Papers taken, 
being moſt of them written to the Queen, in ſome 
of which he gave her Leave to promile ſome Fa- 
vou's to the Roman Catbolicks in England, it the 
could obtain any Succours tor him tcom che Co- 


tholicks abroad, | | 
P 2 Taeſe 
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Theſe Letters were printed and publiſhed by the 
Order of the Parliament; but it being contrary to 
the Rules of Humanity to publiſh choſe things which 
| paſs between Husband and Wife, it was generally 
diſliked; and therefore the Parliament gave Order, 
that theſe intercepted Letters ſhould be left out of 
that Volume of Ordinances publiſhed by Edwar 
Husbands. 

After this Battel, the King or his Party were 
never able to make any conſiderable Oppolition to 
the Forces of the Parliament, but loſt Battel aker 
Battel, and Place after Place, under the Conduct 
their two Generals, the Lord Fairfax and Oliver 
Cromwel ; till at laſt being reduced to a very low 
Ebb of Fortune, he was forced to quit Oord, and fly 
to the Scottiſh Army for Protection, by whom he 
was ſome time afterwards delivered up to the Par- 
liament, upon fuch Terms as had been agreed be. 
eween them. 

Then he was confined to ſome of his own 
Houſes, and having refuſed to paſs ſuch Bills which 
were offered to him, they voted, that no more 
Addreſſes ſhould be made to him. 

Tis true, Cromwell and the Officers of the Army 
treated him very honourably, and with Ref 
and Freedom at Hampton Court; but he fled from 
thence to the Iſle of Wight in a Diſguiſe, and there 
he was kept cloſe Priſoner for ſeveral} Months. 

In Scotland, Duke Hamilton bad raiſed an Army 
for the King, and to fet him at Liberty, and thither 
Cromwell went to oppoſe him. 

During his Abſence, thoſe who were called Pu- 
ritam in both Houſes (for the Name of Presbyterian 
was not then in faſhion) reſolved to take this Op- 
portunity to treat and make a final Agreement 
with the King, then at the Ifle of Might, upon cer- 
tain Conditions, to which at laſt he agreed 5 
an 
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and had he done fo when the Treaty firſt began» 
and come immediately to London, and joined hif 
Intereſt with that of the Parliament and the City» 
he might have raiſed an Army able. to give Battel to 
thoſe Forces which Cromwe! was: bringing from 
Scotland, after he had reduced it 

But the time being delayed by ſeveral unneceſſa- 
ry Punctilio's in the Treaty, that General with his 
Independent Army marched up to London, and put 
an end to it, by excluding all thoſe of the Houſe of 
Commons who had voted the King's Conceſſions 
fatisfaCtory ; and then the gemaining part (which 
were called the Rump, not being above ſixty in all) 
firſt vote the Houſe of Lords uſeleſs and dangerous, 
they having refuſed to join with them, and ſo or- 


dered the matter, that they met no more. 


Aſterwards they paſſed an Ordinance for the 
Trial of the King, by certain Judges appointed by 
them for that purpoſe ; and though: he denied their 
Power, yet they condemned him, and he was Be- 
headed at the Gates oi his own Palace. 

In the next place I ſhall mention that excellent 
Statute, commonly called the Habeas Corpus Act, 
by which the Subjects are freed from all cauſeleſs, 
tedious and arbitrary Impriſonments. 


Anno triceſimo primo Caroli Secundi Regis, 
ana. pak 
An Act for the better ſecuring the Liberty of the 


Subject, and for Prevention of Impriſonment be- 
yond the Seas, commonly called the Habeas Corpus 


Ac. 
W Yereas great Delays have been uſed by Shes 


riffs, Gaolers and other Officers, to whole 
Cuſtody any of the Kings Dubjeqas have been coms 
28 mitted 
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mitted, foz criminal oz ſuppoſed criminal Mate 
ters, in making Returns of Habeas Corpus tg 
them directed, by ſtanding out an Alias, and Pluries 
Habeas Corpus, and ſometimes moze, aud by other 
Shilts, to avoid their pielding Obedience to ſuch 
Writs, contrarp to their Dutp, and the known 
Laws of the Land, whereby many of the King's 
Subjects have been, and hereafter may be long de⸗ 
tained in Pꝛiſon, in ſuch Caſes where by Law they 
are batlable. to their great Charges and Uexation. 
II. Foz the Pievention whereof, and the moze 
ſpeedy Relief of ail Perſons impziſoned foz any 
ſcuh criminal, oz ſuppoſed criminal Matters : 
(2.) Te it Cnacted by the Rings moſt Excellent 
Majeſty, by and with the Advice and Conſent of 
the Lozds Spiritual and Tempozal, and Commons 
in this p2eſent Parliament aſſembled, and by the 
Authozity thereof, That whenſocver anp Perſon 
02 Perſons ſhall bzing any Habeas Corpus direct- 
ed to any Sheriff, e2 Sheriffs, Gaoler, Piniſter, 
o? other Perſon whatſoever. foz any Perſon in his 
oz their Cuſtody, and the ſaid Wric ſhall be ſerved 
upon the ſaid Officer, oz left at the Gaol oz Pꝛi⸗ 
ſon, with any of the under Officers, under Keep- 
ers, 02 Deputy of the ſaid Dfficers oz Keepers, 
that the ſaid Officer oz Cflicers, his oz their under 
Officers oz Keepers oz Deputies, ſhall within thace 
Daps after the Service thereof, as afozeſaid, (un⸗ 
leſs the Commitment akozelaid were foz Treaſon 
o2 Felony, plainly and ſpecially expꝛeſſed in the 
Warrant of Commitment) upon Payment oz Ten- 
der of the Charges of bzinging the laid Þ2iſoner, 
(0 be aſcertained by the Judges, oz Court that a⸗ 
warded the ſame, and envozſed upon the ſaid TWrit, 
not exceeding Twelve⸗pence per Pile, and upon 
Security given by his own Pond, to pay the 
Charges of carrying back che Pziloner, if he mm 
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ke remanded, by the Court oz Judge, to which he 
ſhall be bzoughc, accozding to the true Intent of this 
pzeſent Act, and that he will not make any Cſcape 
by the way, make Keturn of ſuch Tric. (3.) And 
bzing oz cauſe co be bzought the Body of the Party 
lo committed oz reſtrained, unto 02 befoze che 
Lozd Chancelloz, oz Lozd Keeper of the Gzeac 
Deal of England foz the time being, oz the Judges oz 
Barons of the ſaid Court from whence the ſain 
Mrit ſhall iſſue, oz unto and befoze ſuch other 
Perſon oz Perſons befoze whom the ſaid Uric is 
made returnable, accozding tothe Command there- 
of. (4.) And ſtall then likewiſe certifie the true 
Caules of his Detainer, oz Impziſonment, unleſs 
the Commicment of the ſaid Party be in any Place 
beyoad the diſtance of twenty Piles from the Place 
o Places, where ſuch Court oz Perfon is, oz ſhall 
be reſiding; and if beyond the diſtance of twenty 
Miles, aud not above One Mundzed miles, then 
within the ſpace of Twenty Days after ſuch the 
Delivery afozeſaid, and not longer. 

III. And to the Intent that uo Sheriff, Gaoler 
oz other Officer, map pzetend Ignozance of the 
Impozt of any ſuch Writ, (2.) Be it enacted by 
the Authozitp afozeſaid, That all ſuch Writs ſhall 
be marked in this manner, Per Statutum Triceſimo 
Primo Carol; Secundi Regis, and ſhall be ſigned 
by the Perſon that awards the ſame, (3.) Aud if 
any Perſon oz Perſons ſhall be oz ſtand com- 
mitted oz detained, as afozeſaid, foz any Crime, 
unleſs foz Felony oz Lreaſon, plainly expzeſſed 
in the Warrant of Commitment, in the Uacati- 
on-time, and out of Term, it ſhall and map be 
lawful co and foz the Perſon oz Perſons lo com⸗ 
mitted oz detained, (other than Perſons con vic, 
oz in Execution by legal Pzocels) oz any one 
on his oz their Behalf, co appeal, oz complain co 
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the Lozd Chancelloz, oz Lozd Keeper, oz any one 


of His Pajeſty's Juſtices, either of the one Bench, 
oz of the other, oz the Barons of the Exchequer 
ok the Degree of the Coif. (4.) And the ſaid Lozd 
Chancelloz, Lozd Keeper, Juſtices, oz Barons, oz 
any of them, upon view of the Copy oz Copies of 
the Warrant oz Marrants of Commicment and 
Detainer, oz otherwiſe upon Oath made, that ſuch 
Copy oz Copies were denied co be given by ſuch 
3 02 Perſons, oz any on his, her, oz their 

_ Behalf, arceſted and ſubſcribed by cwo Witneſſes, 
who were pꝛeſent at the Delivery of the ſame, to 
award and grant an Habeas Corpus under the 
Seal of ſuch Court, whereof He ſhall then be one 
ok the Judges, (F.) To be directed to the Officer 
o2 Officers in whole Cuſtody the Party ſo com- 
mitted oz detained ſhall be, returnable immediate⸗ 
Ip befoze the ſaid Lozd Chancelloz oz Lozd Keeper, 
oz ſuch Juſtice, Baron, oz any other Juſtice oz 
Baron, of the Degree of the Coif, of any of the 
. ſaid Courts, (6.) And upon Service thereof as 
afozeſaid, the Dfficer oz Officers, his oz their un- 
der Officer oz under Officers, under Keeper oz un⸗ 
der Keepers, oz Deputy, to thoſe Cuſtody the Party 
is lo committed oz detained, ſhall within the times 
reſpectively befoze limited, bzing ſuch Pztſoner oz 
Patſoners befoze the ſaid Lozd Chancelloz oz Lozy 
Keeper, oz fuch Juſtices, Zarons, oz one of them, 
befoze whom the ſaid Writ is made returnable, and 
in caſe of his Abſence, bekoze any other of them, 
with the Return of ſuch Mrit, and che true 
Cauſes of the Commitment and Detainer. (7.) 
And thereupon within two Daps after the Party 
ſhall be bzought befoze them the ſaid Lozd Chan- 
celtoz, oz Lozd Keeper, oz ſuch Juſtice, oz Xaron, 
befoze wbom the P2tſoner ſhall be bought as afoze⸗ 
aid, thall diſcharge the ſaid Pziſoner from his 
Imp2:iſon- 
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Impꝛiſonment, taking his oz their Recognizance, 
with one oz moze Surety oz Dureties, in any Sum, 
acco2ving to their Diſcretion, having regard co the 
Quality of the Þ2iſoner, and Nature of the Df- 
fence, koz his oz their Appearance in the Court of 
King's Bench the Term following, oz at the next 
Allizes, Seſſions, oz general Goal⸗Deliverp of 
and foz ſuch County, City oz Place, where the 
Commitment was, oz where the Oflence was com- 


mitted, oz in ſuch other Court where the laid Of- 


fence is pzoperlyp recognizable, as the Caſe ſhall 
require, and then ſhall certify che laid Mrit with 
the Return thereof, and the laid Kecognizance oz 
Recognizances into the laid Court, where luch Ap⸗ 
pearance is to be made, (8.) Unleſs it ſhall ap⸗ 
pear unto the ſaid Lozd Chancelloz, oz Lozd Beep⸗ 
er, oz Juſtice, oz Auſtices, Faron oz Parons, that 
the Party ſo committed is detained upon a legal 
Pzoceſs, Ozder, oz Warrant ent ok ſome Court 
that hath Juriſdiction of criminal Batters, oz by 
ſome Warrant ſigned and lesled with the Hand 
and Seal of any of the ſaid Juſtites oz Warons, oz 
ſome Juſtice oz Juſtices of the Peace, koz ſuch Mat⸗ 
ters oz Offences, fo2 the which by the Law the Pzi- 
ſoner is not batlable, 

IV. P2ovided always, and be it enacted, That 
if any Perſon ſhall have wilfully neglected by the 
ſpace of two whole Terms after his 4mp2iſonment 


to p2ay a Habeas Corpus foz his Enlargement, ſuch 


Perſon ſo wilkullp neglecting, ſhall not have any 
Habeas Corpus to be granted in Uacation-ttme in 
Purſuance of this Act. 

V. Be it further enacted by the Authozitp afoze- 
laid, That if any Officer oz Officers, His oz their 
under Dfficer, oz under Otklicers, under Keeps 
er oz under Keepers, oz Deputy, ſhall neglect oz 
refuſe to make the Returns alozeſaid, oz to bzing 


we 
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the 1Bodp oz Bodies of che Pziſoners, accozding to 


the Command of the ſaid Writ, within the Reſpes 
cive times afozeſaid, oz upon Demaud made b 
the Pziſoner, oz Perſon in his Eehalf (all re- 
fuſe to deliver, oz within the ſpace of ſir Yours 
alter Demand, ſhall not deliver co the Perſon ſo 
demanding, a true Copp of the Warrant oz Wars 
rants of Commitment and Detainer of ſuch Pzi- 
ſoner, which he oz thep are hereby required to de⸗ 


liver accozdingly, all and every the Mead Gaolers 


and Keepers of ſuch Pziſons, and ſuch other Per- 
ſon. in whole Cuſtodp the J2iſoner ſhall be detain⸗ 
ned, ſhall foz che firſt Dffence, fozfeit to the Pzi- 
ſoner, oz Party grieved, the Sum of One Pund⸗ 
red Pounds: (2.) And foz the ſecond Offence, the 
Sum of Two Yundzed Pounds, and shall and is 
hereby made incapable to hold oz erecute his ſaid 
Dffice: (3) The ſaid Penalties to be recovered 
by the P2zi(oner oz Party grieved, his Erecuto2s 
oz Adminiſtratozs, by any Acton of Debt, Quit, 
Bill, Plaint oz Infozmation, in any of the King's 
Courts at Weſtminſter, wherein no Elloign, Pꝛo⸗ 
tection, Pzivilege, Injunction, Wager of Law, 
oz ſtay of Pzoſecuction by Non vult ulterius profe- 
qui, oz otherwiſe, ſhall be admitted oz allowed, 
oz any moze than one Jmparlance, (4) And any 
Recovery oz Judgment at the Suit of any Party 
grieved, ſhall be a ſufficient Conviction foz the firſt 
Titence ; and any afcer Recovery oz Judgment at 
the Suit of a Party grieved, foz any Offence after 
the firſt Judgment, ſhall be a ſufficient Conviction 
to bzing che Offcers oz Perſon within the laid Þe- 

nalip foz ihe ſecond Dftence, 
VI. And foz the Pzevention of unjuſt Uexation, 
by reicerated Commitments koz the lame, (2) 
Be ic Enacted by che Authozitp afozeſatd, That 
no 
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no Perſon oz Perſons, which ſhall be delivered 


oz let at large upon any Habeas Corpus, ſhall at 
any time hereafter be again impziloned 02 commits 
ted foz the lame Difence, by any Perſon 02 Perſons 
whatſoever, other than by the legal Dzder, and 
Pzoceſs of ſuch Court wherein he oz they ſhall be 
bound bp Recognizance to appear, oz other Court 
having Jurildicion of the Cauſe. (3.) And if 
any ocher Perſon oz Perſons ſhall knowingly, con- 
trary to this Ac, recommit oz impzilon, oz krows 
ingly p2ocure oz cauſe to be recommicted oz im⸗ 
pziſoned foz the lame Offence oz pꝛetended Cikence, 
any Perſon o2 Perſons delivered oz let ac large 
as afozeſaid, oz be knowingly aiding oz alſiſting 
therein, then he oz they ſhall fozfeic to che Pꝛi⸗ 
ſoner o: Party gricved,. the Sum of Five Pun- 
dred Pounds, any colourable Þ3ecence oz Uariation 
in the Wacrant oz Warrants of Commitment 
notwithſtanving, to be recovered as afozeſaid. 

VII. Pꝛovided alwaps, and be it further ens 
acted, That if any Perſon oz Perſons ſhall be com- 
mtiited koz Pigh Treaſon oz Frlony, plainly and 
ſpecially erpzeſled in the Warranc of Commits 
ment, upon his Pzayer oz Petition in open Court 
the firſt Meek of the Term, oz firſt Day of the 
Sellions ok Oyer and Terminer, oz general Gaol- 
Deliverp, to be bzought to his Trial, ſhall not be 
indicted (ome time in the next Term, Seflions ok 
Oyer and Terminer, oz gencral Gaol-Deliverp 
after ſuch Commitment, it ſhall and may be law- 
ful to and foz rhe Judges of the Court cf King's 
Eench, and Juſtices of Oyer and Terminer, oz ge⸗ 
neral Gaol⸗Deliverp, and they are Herebp rcgui- 
red upon Potion to them made in open Ceurt the 
laſt Dap of the Term, Sellious, oz Gencral Gaol- 
Delivery, either by the P2iloner, oz any one in 
bis 1Schalf,to let him at Liberty npon Bail, unleſs it 

appear 
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appear to the Judges and Juſtices upon Oath made, 
that the Witneſſes koz the King could not be p2o- 
duced the ſame Term, Sellions oz General Gaol⸗ 
Delivery. (2.) And if any Perſon oz Perſons com- 
mitted as afozeſaid, upon his Pꝛaper 02 Petition in 
open Court, the firſt Week of the Term, oz firſt 
Tay of the Seſſions of Oyer and Terminer, any 
General Gaol-Delibery, to be bzought to his Tri⸗ 
al, ſhall not be indicted and tried the ſecond Term, 
Seſlions of Oyer and Terminer, o; General Gaol 
Delivery, after his Commitment, oz upon his Tri⸗ 
al ſhall be acquitted, he ſhall be diſcharged from hig 
Impziſonment. 

VIII. Pꝛovided always, That nothing in this 
Act ſhall extend co diſcharge out of P2iſon any 
Perſon charged in Debt, oz other Action, oz with 
Pzoceſs in any Civil Canſe, but that after he ſhall 
be diſcharged of his Ampziſonment fo2 ſuch his 
criminal Dffence, he ſhall be kept in Cuffody ac- 
c02ding to Law fo2 ſuch other Suit. 

IX* Pꝛovided always, and be it enacted by the 
Autho2ity afozeſaid, That if any Perſon oz Perſons 
Subjects of this Realm, ſhall be committed to any 

Pziſon, oz in Cuſtody ok any Officer oz Dfficers 
whatſoever, foz any criminal oz ſuppoſed crimi⸗ 
nal Patter, that the ſaid Perſon ſhall not be re- 
moved from the ſaid Pziſon and Cuſtodp, into the 
Cuſtody of anp other Dfficer oz Officers ; (2.) Un⸗ 
leſs it be by Habeas Corpus, o2 ſome other legal 
WUric ; oz where the Pziloner ts delivered to the 
Confable oz other inferiour Dfficer, to carry ſuch 
Pziioner to lome common Gaol. (3.) Oz where 
any Perſon ts lent by Dzder of any Judge of Al⸗ 
f13e, oz Juſtice ofthe Peace, to any common Wozks 
houſe, oz Youle of Cozredion: (4.) Oz where 
the P2iſoner is removed from one Pzilon oz Place 


to another within the lame County, in ozder to his 


92 
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dz her Trial oz Diſcharge in due courſe of Law: 

65 Oz in caſe of ſudden Fire, oz Infection. oz 
"4 Neceſſity, (6.) And if any Perſon oz Per- 
ſons ſhall after ſuch Commitment afozeſaid, make 
out and ſign, oz counterſign, any Warrant oz 
Warrants foz ſuch Removal afozeſaid, concrary to 
this Ac, as well he that makes oz ſigns, oz 
counterſigns, ſuch Warrant oz Warrants, as the 
Oflicer oz Officers, that obep oz execute the ſame, 
ſhall ſuffer and incur che Pains. and Fozfeicures 
in this Act bekozementioned, both foz the firſt and 
ſecond Offence, reſpectively, to be recovered in 
manner afo2eſaid, by the Party grieved. 

X. P2ovided alſo, and be it further enacted by 
the Authozity afozelaid, That it ſhall and may be 
lawful to and foz any Pziloner and Pziſoners as 
afozeſaid, to move, and obtain his oz their Habe. 
as Corpus, as well out of the High Court of Chan⸗ 
cery, oz Court of Exchequer, as out of the Courts 
of King's Wench, oz Common Pleas, oz either of 
them. (2.) And if the ſaid Lozd Chancelloz, oz 
Lozd Reeper, oz any Judge oz Judges, Baron oz 
Barons foz the time being, ok the Degree ok the 
Coif, of any of the Courts afozeſaid, in the Uaca- 
tion time, upon view of the Copy oz Copies of the 
Warrant oz Marrants of Commitment oz Detain- 
er, oz upon Nath made, that ſuch Copy oz Copies 
were denied as afozeſaid, ſhall deny any Mrit of 
Habeas Corpus by this Ad — to be granted, 
being moved foz as afo2eſaid, they ſhall ſeverallp 
fozfeic to the Pziloner oz the Party grieved, the 
Dum of Five Pundzed Pounds, to be recoverep - 
in manner afozeſaid, | 

XI. And be it enacted and declared by the Au- 
thozity afozeſaid, That an Habeas Corpus acco2d- + 
ing to the true Intent and Peaning of this Act, may 
be direced, and run into any County Palatine, the 

I Cinque 
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Cinque Posts, oz other pzivileged Places, with 
in the Kingdom of England, Dominion of Wales, 
02 Town of Berwick upon Tweed, and the Illes 
of Jerſey, oz Guernſey, any Law oz Uſage to the 
con:rrarp notwithſkanding, 

XII. And foz p2eventing illegal Jmp2iſonments 
in Pziſons bepond Seas, (2.) Be it further En⸗ 
aſted by the Authozitp afozelaid, That no Dubjec 
of this Kealm that now is, oz hereafter ſhall be 
an Inhabitant oz Reſidenc of this Kingdom of 
England, Dominion of Wales, oz Town of Ber- 
wick upon Tweed, ſhall oz map be ſent Pziſoner 
into Scotland, Ireland, Jerſey, Guernſey, Tangier; 
oz into any Parts, Garriſons, Iſlands, oz Places 
beyond the Seas, which are, oz at any time here- 
after ſhall be within oz without the Dominions 
of his Pajelty, his Yeirs and Ducceſſo2s, (z.) 
And that every (ſuch Jmpziſonment is hereby ens 
acted and adjudged to be illegal. (4) And that 
it any of the laid Subjects now is, oz hereafter 
ſhall be ſo tmp2iſoned, every ſuch Perſon and Per⸗ 
ſons lo impziloncd, thall and may foz every ſuch 
Impulonment, maintain by Mertue of this Ac, 
an Action oz Actions of Falſe Impziſonment, in a- 
ny of his Majeſtp's Courts of Recozd, agaiuſt the 
Perſon o2 Perſons by whom he oz ſhe ſhall be ſo 
committed, decained, imp2iſoned, lent Pziloner 
02 tranſpozted, concrary to the true meaning of 
this Act, and agaiult all oz any Perſon oz Perſons, 
that ſhall frame, contrive, write, ſeal oz coun⸗ 
terſign any Marrant oz Writing foz ſuch Com- 
micment, Decatner, Impziſonment oz Tranlpoz⸗ 
tation oz ſhall be adviſing, aiding oz aſliſting in 
the lame, oz any of them, (F.) And the Plaintiff 
in every ſuch Action, ſhall have Judgment to rc- 
cover his treble Cous, beſides Damages; which 
Damages ſo to be given, ſhall not be lefs than 
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Five Yundzed Pounds, (6) In which Action, no 
Delap, Stap, oz Stop of P2oceeding, by Mule, 
Ozder oz Command, noz no Injunction, Pzotecti- 
on, 02 Pzivilege whatſoever, noz any moze than 
one Imparlance ſhall be allowed, ercepting ſuch 
Rule of the Court wherein the Acton ſhall depend, 
made in open Court, as ſhall le thought in Juſtice 
neceſſary, foz [pecial Canſe to be exp2eſled in the 
ſaid Rule. (7.) And the Perſon oz Perſons who 
ſhall knowingly frame, contrive, wzite, ſeal oz 
counterſign any Warrant foz ſuchTommitment, De⸗ 
tainer, oz ZTranſpoztation, oz ſhall ſo commit, des 
tain, impzilon, oz tranſpozt any Perſon oz Perſons, 
contrary to this Act, oz be any ways adviſing, aid- 
ing oz alliſting therein, being lawfullp convicted 
thereof, ſhall be diſabled from Hencefozth to bear 
any Dffice of Truſt oz Pꝛofit within the laid Realm 
of England, Dominion of Wales, oz Town of 
Berwick upon Tweed, oz any of the 3flands, Ter⸗ 


ritozies oz Dominions thereunto belonging. (8.) 


And ſhall incur and ſuſtain the Paine, Penalties, 
and Fozfeitures, limited, ozdained, and p2ovided 
in and by the Statute of Pzoviſion and P2emunire, 
made in the Sirteenth Pear of King Richard the 
Second. (9.) And be incapable of any Mardon 
from the King, his Peirs oz Ducceſſo2s, of the ſaid 
— Loſſes, oz Dilabilicies, oz any of 
them. 

XIII Pꝛovided always, That nothing in this Act 
ſhall extend to give Fenefit to any Perſon whoſhall 
by Contract in'TUriting, agree wich any Perchant 
oz Owner, of any Plantation, oz other Perſon 
whacſoever, to be tranſpozted beyond the Deas, and 
receive Earneſt upon ſuch Agreement, although 
that afterwards ſuch Perſon ſhall renounce luch 
Contrac, 


XIV. Pꝛo⸗ 
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XIV. Þ3ovided always, and be it enacted, That 
ik any Perſon oz Perſons, lawfully conviced of 
any Felony, ſhall in open Court pzay to be tranſ- 

pozted bepond the Deas, and the Court ſhall think 
fit to leave him oz them in Pziſon foz that purpoſe, 
ſuch Perſon oz Perſons map be tranſpozted into 
any Parts beyond the Seas; This Act, oz any 
thing therein contained to the contrary, notwith⸗ 
ſtanding. 

XV. P2ovided alſo, and be it enacted, That 
nothing herein contained, ſhall be deemed, con: 
ſtrued, ox taken to extend to the Impziſonment 
of any Perſon befoze the Firſt Dap of June, One 
Thouland Sir Dundzed Seventy and Nine, oz to 
any thing adviſed, p2ocured, oz otherwiſe done. re- 
lating to ſuch Impziſonment; Any thing herein 
contained to the contrary notwithſtanding. 

XVI. P2ovided allo, That if any Perſon oz 
Perſons, at any time reſident in this Realm, ſhall 
have committed any Capital Ottence in Scotland 
oz Ireland, oz any of the 3flands, oz Fozeign Plan 
tations of che King, his Peirs, oz Ducceſſo2s, 
where he oz ſhe ought to be trped foz ſuch Offence, 
ſuch Perſon oz Perſons may be ſent to ſuch Place, 
there to receive ſuch Trpal, in ſuch manner as the 
ſame might have been uſed befoze the making of 
this Act, any thing hercin contained to the con- 
trary notwithſfanding. | 

XVII. P2ovided always, and be it enacted, 
That no Perſon oz Perſons, hall be ſued, im⸗ 
plcaded, oz moleſted foz the ſame within two Pears 
at the moſt after ſuch time whercin che Offence 
(hall be committed, in Caſe the Parry gricved 
ſhall not be then in Pziſon; and if he ſhall be in 
P3iſon, chen within the ſpace of two Years after. 
the Deceaſe of the Perſon impziloned, oz his, oz her 
Delivery out of Pziſon, which ſhall firſt happen. 

XVIII. And 
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XVIII. And to the Intent no Perſon map avoid 
his Trial at the Aſſizes, oz general Gaol Delivery, 


bp pzocuring his Removal befoze the Allizes at ſuch 


time as he cannot be brought back to receive his 
Trial there; (2.) Be it enacted, That after the 
Aſlizes pꝛoclaimed fo2 that County where the Pzt- 
ſoner is detained, no Perſon ſhall be removed from 
the common Gaol upon any Habeas Corpus grant- 
ed in purſuance of this Ac, but upon any ſuch Ha. 
beas Corpus, ſhall be bzought befoze the Judge of 
Aflize in open Court, who is thereupon to do what 
to Juſt ice ſhall appertain, 

XIX. Pꝛovided nevertheleſs, That after the Aſ- 
ſizes are ended, any Perſon oz Perſons detained 
may have his oz her Habeas Corpus, atcozding to 
the Diredion and Intention of this gc. : 

XX. And be it alſo enacted by the Authozity as 
fozeſaid, That if any Jnfozmation, Suit, oz Acti- 
on, (hall be b2ought oz erhibited againſt any 
Perſon oz Perſons, fo2 any Offence committed a⸗ 
gainft the Fozm of this Law, it ſhall be lawful 
fo2 ſuch Defendants to plead the General Iſſue, 
that they are not Guilty, oz that they owe Nothing, 
and to give ſuch ſpecial Matter in Evidence to the 
Jurp, that ſhall trp the ſame, which Matter bes 
ing pleaded, had been good and ſufficient in Law 
to have diſcharged the ſaid Defendant oz Defendants 
againſt the ſaid Infozmation, Suit, oz Action, and 
the laid Matter ſhall then be as available to Him oz 
them, to all Jntents and Purpoſes, as if he oz 
they had ſufficiently pleaded, ſet kozth, oz alledged 
the ſame Matter in Ber, oz Dilcharge of ſuch In⸗ 
kozmation, Duit, oz Action, 

XXI. And becauſe many times Perſons charged 
with Petty⸗Trealon oz Felony, oz as Acceſlozies 
thereunto are committed upon Oulpicion only, 
whereupon they are _ oz not, accozving — 

| the 


226 Comment on the 


the Circumſtances making out that Suſpicion are 
mo2e oz leſs weighty, which are beſt known to the 


Aultices of Peace that committed the Perſons, and 


have the Examination bekoze them, oz to other 
Juſtices of Peace in the County. (2.) Be it there⸗ 
foze enacted, That where any Perſon ſhall appear 
to be committed by any Judge, oz Auſticc of the 
Peace, and charged as Acceſlary befoze the Fact, to 
any Petty Treaſon oz Felony, oz upon Suſpicion 
thereof, oz with Sulpicion of Petty Treaſon oz 
Felony, which Petty Zreaſon oz Felony, ſhall be 
plainly and ſpecially exp2cſſed in che Warrant of 
Commitment, that ſuch Perſon ſhall not be re- 
moved oz bailed by Uirtue of this Ac, oz in any 
other manner than they might have been bekoze the 
making of this Att. 


The Comment. 


| Here are three things, which the Law of Eng- 
| land (which is a Law of Mercy) principal- 
ly regards and taketh care of, viz. Life, Liberty and 
Eſtate, Next to a Man's Life, the neareſt Thing that 
concerns him, is Freedom of his Perſon; for in- 
deed, what is Impriſonment, but a kind of civil 
Death? Thereſote faith Forteſcue, cap. 42. The 
Laws of England do, in all Caſes, favour Liberty. 
The Writ of Habeas Corpus is a Remedy given by 
the Common Law, for ſuch as were unjuſtly de- 
tained in Cuſtody, to procure their Liberty : But 
before this Statute was rendered far leſs uſeful than 
it ought to be, partly by the Judges, pretending a 
Power to grant or deny the ſaid Writ at their 
pleaſure, in many Caſes ; and eſpecially by the ill 
Practices of Sheriffs and Gaolers, by putting the 
Priſoner to the Charge and Trouble of an Alias 
and Pluries (that is, a ſecond and third Writ, before 
they would obey the firſt, for there was no Penalty 
till the Third) and then at laſt, the Judges would 


As oft- 
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oſt · times alledge, That they could not take Bail, 
becauſe the Party was a Priſoner of State, c. 
Therefore to remedy all thoſe Miſchiefs, this moſt 
wholeſome Law was provided, which we ſhall 
briefly indeavour to divide into its ſeveral Branches, 
and explain it to the meaneſt Capacities, ſince no 


Man is fare, but one time or other, he may have 


occaſion to make uſe of it. 

The Act concerneth either firſt, Perſons com- 
mitted for ſome other criminal, or ſuppoſed crimi- 
nal Matter, beſides Treaſon or Felony, and theſe 
are to have an Habeas Corp immediately. 2. Such 
who in their Mittimus are charged with Treaſon 
and Felony, and theſe ſhall have the Benefit of the 
ſaid Writ, after the time herein limited. 1. If any 
Gaoler, or Under Keeper, ſhall not deliver a true 
Copy of the Mittimmn within fix hours after the Pri. 
ſoner demands it, the Head Gaoler or Keeper 
ſorfeits to the Priſoner, for the firſt Offence, 1 00 /, 
tor the ſecond Offence 200. and loſes his Place, 
Nor is there any Fee to be paid for the ſame, the 
Turnkey muſt deliver it at his peril. . And note, 
if the Priſoner ſhould be lock'd up, or none fuffer- 
ed to come at him, any Friend of his may demand 
the ſame on his behalf. 

2. Whatever the criminal Matter be,if Treaſon or 
Felony be not expreſly charged, any Perfon on 
the Priſoner's Behalf, carrying ſuch true Copy of 
the Commitment to the Lord Chancellor, or 
any one of the Judges, or Barons of the Exchequer, 
or upon Oath made, that a Copy was demanded, 
and denied, he ſhall grant an Habeas Corpus, or ſor- 
feit 5001, to the Priſoner. But note, the Requeſt 
muſt be made to ſuch Judge in Writing, and at- 
teſted by two Witneſſes. | 

3. If the Sheriff, or Gaoler, do not carry up the 


Priſoner, and return the true Cauſes of his Detainer, 


(3-2 within 
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within three days, if under twenty Miles diſtance; 
or within ten days, if above twenty, and under an 


hundred Miles; or within twenty days, if above 


an hundred Miles, he ſorſeits 500 J. to the Pri. 
ſoner. 5 | 

Note the Prifoner muſt pay the Charges of his 
carrying up; and the Judge, when he grants the 
Writ, may order how much, but it muſt not be a- 
bove 12 d. a Mile. 


If upon the Return of ſuch Habeas Corpus, it ap. 


pear the Priſoner is not charged with Treaſon or 
Felony, ſpecially and plainly expreſſed, or for 
ſuch Matters as, by Law, are not bailable, the Judge 
ſhall diſcharge the Priſoner upon Bail. 
4. If a Perſon once fo bailed out, ſhall again be 
impriſoned for the ſame Offence, thoſe that do it, 
forfeit 599 l. 

5. If there be High Treaſon, or Felony, plain. 


ly and ſpecially expreſſed, [That is, not only ge- 


nerally, for Treaſon or Felony, but Treaſon in 
conſpiring to kill the King, or in Counterfeiting 
the King's Coin, or Felony, for Stealing the Goods 
of ſuch an one, to ſuch a value, Cc. Then the 
Prifoner cannot have his Habeas Corpus, till firſt he 
has, onthe fiiſt Week of the Term, or firſt day of the 
Seſſions of Oyer and Terminer, or General Gaol-de- 
livery, petitioned in open Court, tobe brought to 
his Tryal ; and then it he be not brought to Tryal 
the next Term, or Seſſions following, on the laſt 
day thereof, he ſhall be bailed ; and it not indicted 
the ſecond Term or Seflions, ſhall be diſchar- 


ged. | 


6. This Act extends to all places within England 
and 7/ales, the Tower cannot be ſuppoſed to be ex- 
empted, nor Mindſor-Caſtle, nor any ſuch Royal 
Forts; for the words are general. And beſides, there 
is a ſpecial Act of Parliament, that unites the jw 

| aſtles 
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Caſtles to the Counties wherein they ſtand ; there 
having been, it ſeems, ſome Pretenſions. and ill 
Practices, to hold them diſtin&, that therein they 


might detain Men Priſoners againſt Law, and not 


admit any Writ to enlarge them. For Remedy 
whereof it was thus enacted ; | 


Anno 13 Nich. Secunds, 


* 


Item. TT #s ordained and aſſented, that the King*s 

Caſtles and Gao!s, which were wont tobe join- 
ed to the Bodies of the Counties, and be now ſevered, 
ſhall be rejoyned to the ſame Counties, 


Laſtly, No Perſon ſhall be ſent Priſoner out of Exg- 
land or Wales, into Scotland, Ireland, Ferſy, Guernſey, 
Tangier, or any other place beyond the Seas. 

The Proviſo's, and other Claufes of this Act, 
may be eaſily apprehended by the meaneſt Capa- 
Cities. 

And, As the Law provides thus for our Liberty, 
ſo it takes care, that thoſe that are in Cuſtody, 
ſhall not be abuſed or oppreſſed; to which purpoſe 
I ſhall here inſert ſo much as is material and neceſ- 
fary to be known by all Perſons, who are ſo un- 
happy as to be Priſoners, out of the Statute of the 
22d and 23d Car. 2. cap. 20. The words whereot 


are as follows, 


Hereas Perſons that are under Arreſts, or com- 

mitted to the Cuſtody of Sheriffs, Bailiffs, 
Gaolers, Keepers of Priſons, or Gaols, are much abuſed 
and wronged by extorting of great Fees, Rewards, and 
other Exattions , and put to great Expences under pre- 
tences of Favour, or otherwiſe, wher:by they are great- 
ty oppreſſed, and many times ruined in their Eſtates. 
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( 2.) For remedy thereof, be it enacted by the Authority 
aforeſaid, that if any Under-Sheriff, Bailiff, Serjeant 
at Mace, or other Officer or Miniſter whatſoever, ſhall 


at any time, or times hereafter, have in his or their Cu. 


ſcody, any Perſon.or Perſon, by Vertue or Colour of any 
Writ, Proceſs, or other Warrant whatſoever , it ſhall not 
be lawful for ſuch Officer or Officers, to convey or carry, 
or cauſe to be conveyed or carried, the ſaid Perſon or Per. 
ſons, to any Tavern, Ale-houſe, or other Publick Victu. 
alling or Drinking-houſe, without the free and voluntary 
Cone of the ſaid Perſon or Perſons, ſo as to charge Juch 
Priſoner with any Sum of Money for any Wine, Beer, 
Ale, Viftuals, Tobacco, or any other things whatſoever, 
but what the ſaid Perſon or Perſons ſhall call for, bis, 
ber, or their own accord (3.) And ſhall not demand, tale, or 
recei ve, or cauſe to be demanded, taken, or received,direly 
orindirectly any other, or greater Sum or Sumt, than wha; 
by Law, ought to be taken or demanded for ſuch Arreſt, 
Taking, or Waiting (until ſuch Perſon or Perſuns ſhall 
have procured an Appearance, found Bail, agreed with 
bu or their Adverſaries, or be ſent to the proper Gaol 
belonging to the County, City, Town or Place, where 
ſuch Arreſt ar Taking ſhall be.) (4.) Nor take and 
exact any other Reward or Gratuity for ſo keeping the 
faid Perſon or Perſons out of the Gaol ar Priſon, than 
what be, ſhe, or they, ſhall er will, of bis, ber, or 
their own Accord, voluntarily and freely give. (5.) 
Nor take, nor receive any other, or greater Sum or 
Sumi, for each Night's Lodging, or other Expences, 
than what is reaſonable and fitting in ſuch caſes, or 
ſhall be fo adjudged by the next Fuſtice of the Peace, or 
at the next Duarter-Seſſons, (6) And ſhall not cauſe 
vr procure the ſaid Perſon or Perſons, to pay for any 
ot her Wine, Beer, Ale, Vidiuals, Tobacco, or other things 
than what the ſaid Perſon or Perſons ſhall cy pet: 4 
freely, and particularly call fer. | 
: - Ave 
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And that every Under-Sheriff, Gaoler, Reeper of 
Priſon or Gaol, and every Perſon or Perſons whatſoever, 
to whoſe Cuſtody any Perſon or Perſons ſhall be delivered 
or committed, by Vertue of any Writ of Proceſs, or any 
Pretence whatſoever, Fog permit or ſuffer the ſaid 
Perſon or Perſons, at bis and their Mill and Pleaſure, 
to ſend for, aud have any Beer, Ale, Viluals, and o. 
ther neceſſary Food, where, and from whence they pleaſe : 
And alſo to have and uſe ſuch Bedding, Linnen, and 
other things, as the ſaid Perſon or Perſons ſhall think 


fit, without any purloining, detaining, or paying for the 


ſame, or any part thereof; nor ſhall demand, take or 
receive of the ſaid Perſon or Perſons, any other, or 
greater Fee or Fees whatſoever, for his, her, or their 
Commitment, Releaſe or Diſcharge ; or for his, ber, or 
their Chamber-Rent, than what is allowable by Law, 


until the ſame ſhall be ſettled by three Fuſt ices of the 


Peace, whereof one to be of the Quorum, of each par- 
ticular County, City, and Town-Corporate, in their ſe. 
veral Precinits ; and for the City of London, and 
Counties of Middleſex and Surrey, by the two Lord 


Chief Fuſtices of the King's Bench and Common 


Pleas, and the Lord Chief Baron, or any two of them, 
and the Fuſtices of the Peace, of the ſame, in their ſe- 
veral Furiſdiftions. + 1 

And likewiſe that the ſaid Lord Chief Juſtices, Lord 
Chief Baron, and Fuſtices cf the Peace, in their ſe- 
veral Furiſdiftions, and all Commiſſioners for Charita- 
ble Uſes, do their beſt Endeawours, and Diligence, to 
examine and find out the ſeveral Legacies, Gifts and 
Bequeſts, beſtowed and given for the Benefit and Ad. 
vantage of the poor Priſoners for Debt, in the ſeveral 
Gaols and Priſons in this Kingdom, and to ſend for any 


Deeds , VVills, VVritings , and Books of Accounts 


whatſoever ,, and any Perſon or Perſons concerned there. 
in, and to examine them upon Oath, to make true diſ- 


covery thereof, (which they have full Power. and Au- 
| Q 4 thority 
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t bority bereby to do) and the ſame ſo found out and af. 
certained, to order and ſettle in ſome manner and way, 
that the Priſoners bereafter may not be defrauded, but 
receive the full Benefit thereof, according to the true In. 
tent of the Donors, 

And that theſe Accounts of rhe ſeveral Legacies, 
Gifts and Bequeſts, given and beſtowed upon the ſeve- 
ral Priſoners for Debt, within this Kingdom, and the 
. ſevernt Rates of Fees, and the future Government cf 
Priſons, be ſigned and confirmed by the Lord Chief 755 
frices, and the Lord Chief Baron, or any two of tbem 
for the time being, and the Fuſtices of the Peace in Lon- 
don, Middleſex and Surrey; and by the Judges fer 
_ the ſeveral Circuits, and Faſtices of the Peace for the 
Time being, in their ſeveral Precintts, and fairly writ- 
ten, and hung up in a Table in every Gaol and Priſon, 
before the firſt day of November 1671. and likewiſe 
be regiſtred by each and every Clerk of the Peace witb- 
in bis or their particular Furiſdiction: And after ſuch 
Eſtabliſhment, no other or greater Fee or Fees than ſhall 
be ſo eſtabliſhed, ſhall be 1 or received. 

And whereas it is become the common Pratt ice 0 

Gaolers, and Keepers of Newgate, the Gatehouſe at 
_ Weſtminſter, and ſundry other Gaols and Priſons, to 
lodge together in one Ro:m or Chamber and Bed, Pri. 
ſoners for Debt, and Felons, whereby many times honeſs 
Gen!lemen, Trad:{men and others, Priſoners for Debt, 
are diſturbed and bindred in the night-time from their na- 
| Tural Reſt, by reaſon of their Fetters and Irons ; and o- 
therwiſe much offended and troubled by their lewd and 
propane Language and Diſcourſes, with moſt horrid 
Cui ſing and Swearing (much accuſtomed to ſuch Per- 
ſons,) (2.) Be it enacted by the Authority aforeſaid, 
That it ſhall not be Iawful hereafter, for any Sheriff, 
Gaoler, or Keeper of any Gaol or Priſon, to put, keep 
or lodge Priſoners for Debt and Felons together in one 
Riom or Comer; but that they ſhall be put, kept, and 
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lodged ſeparate and apart one from anot ber, in diſtinct 
——5 (3-) Upon pain that be, ſhe, or they which 

againſt this Act Ree the true Intent and 
Meaning thereof, or any part thereof, ſhall forfeit and 
loſe * her Office, Place or e 2 ſhall 
forfeit treble Damages ro the Party gricved, to be reco- 
vered by vertue of this Act. any Law, Statute, U- 
ſage or Cuifom to the contrary in any wiſenotwithſtand- 


ing. 


And to the end that Engliſh-men may more en- 
tirely enjoy their due Freedoms, the Prudence of 
our Legiſlators have thought fit, from time totime 
to remove Incroachments thereupon, though un- 
der Pretenceof Juriſdictions and Courts of Juſtice ; 
and to prohibit any exorbitant Arbitrary Power 
for the future, but that all things may be left to che 
calm and equal Proceedings of Law; and that moſt 
excellent Method of Trial by Furies, one of the 
principal Bulwarks of. England's Liberties. For an 
Inſtance hereof, take the Act following. 


An Act for Regulating of the Privy Coun- 
cil, and for taking away the Court, com- 
monly called the Star-Chamber. 


1 by the Great Charter, many times con- 


farmed in Parliament, it is enacted, That no 
Freeman ſhall be taken or impriſoned, or diſſeixed of his 
Freehold or Liberties, or Free Cuftoms, or be outlaw- 
ed or exiled, or otherwiſe deitrozed; and that the 
King will not paſs upon him, or condemn him, but by 
lawful Judgment of his Peers, or by the Law of the 
Land, (2.) And by another Statute made in the fifth 
Year of the Reign of King Edward, it is ' enatted, 
That no Man ſhall be attached by any Accuſation, nor 


fere- 
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forejudged of Life or Limb, nor his Lands, Tenements, 
Goods nor Chattels, ſeized into the King's Hands, ag ainſt 
the Form of the Great Charter, ay the Law of the 
Land. (3.) And by another Statute made in the five 


and twentieth Year of the 5 of the ſame King Ed. 


ward he Third, it is accorded, aſſented, and efta. 
bliſhd, That none ſhall be taken by Petition, or Sug- 

eſtion, made to the King, or to his Council, unleſs it 
5 by Indictment or Preſent ment of good and lawful 


People of the ſame Neigbourhood, where ſuch Deeds be 


done, in due manner, or by Proceſs made by Writ Ori- 

inal at the Common Law; and that none 2 put out of 
% Franchiſe or Freebold, unleſs he be duly brought in 
to anſwer, and fore. judged of the ſame by the Courſe of 
the Law: And if any thing be done again#t the ſame, 
it ſhall be redreſſed, and holden for none. (4.) And by 
another Statute made in the eight and twentieth Year of 
the Reign of the ſame King Edward the Third, it it, 
among(t other things, enacted, That no Man, of what 
 Eftate or Condition ſoever he be, ſhall be put out of his 
Lands or Tenements, nor taken, nor impriſoned, nor 
diſinberited, without being brought in to anſwer by due 
Proceſs of Law. (F.) And by another Statute made 
in the two and fortieth Year of the Reign of the 
ſaid King Edward the Third, it 1 enatted, That 
no Man be put to anſwer without Preſent ment before 


Fuſtices, or matter of Record, or by due Proceſs, and 


Writ Original, according to the Old Law of the Land: 
And if any thing be done to the contrary, it ſhall be 
void in Law, and holden for Error. (6) And by 4. 
not ber Statute, in the ſix and thirtith Year, of the 
Reign of the ſame King Edward the third, it x, 
among other things, enatted, That all Pleas, which 
hall be pleaded in any Courts, before any of the King's 
Fubtices, or in his other places, or before any of his o- 
ther Minifters, or in the Courts and places or before a. 
ny of his Miniſters, or in the Courts and Places of any 
other Lords within the Realm, ſhall be entered andenrolled 

1 


the Privy Council, Oc. 235 
in Latin. (.) And whereas by the Statute made in 


the third Year of King Henry the ſevemh, Power is 
given to the,Chancellor, the Lord Treaſurer of England 


for the time being, and the Keeper of the King's 


Privy Seal, or two of them, calling unto them a Biſhop, * 
and a Temporal Lord, of the King's moſt Honourable 
Council, and the two Chief Fuſtices of the King's 
Bench and Common Pleas for the time being, or o- 
ther two Fuſtices in their Abſence,to proceed as in that At 
is expreſſed, for the Puniſhment of ſome particular Of- 


fences therein mentioned, (8.) And by the Statute 


made in the one and twentieth Year of King Henry the 
Eighth, the Preſident of the Council is aſſociated to join 
with the Lord Chancellor, and other Fudges, in the ſaid 
Statute f the Third of Henry the Seventh mentioned. 
(9.) But the ſaid Fudges have not kept themſelves to 
the points limited by the ſaid Statute, but have under- 
taken to puniſh where no Lam doth warrant, and to make 
Decrees for things, having no ſuch Authority, and to in- 
od heavier Puniſhments, than by any Law is warrant- 
ed, 

2. And foraſmuch as all Matters examinable or de- 
terminable before the ſaid Fudges, or in the Court com- 
monly called the Star. Chamber, many have their pro- 
per Remedy and Redreſs, and their due Puniſhment and 
Correct ion by the Common Law of the Land, and in the 
ordinary courſe of Fultice elſewhere. (2.) And foraſ- 
much as the Reaſons and Motives, inducing the Erec. 
tion and Continuance of that Court, do now ceaſe: (3.) 
And the Proceedings, Cenſures and Decrees of that Court, 
have by Experience been found to be an intollerable Bur- 
then to the Subject, and the means to introduce an Ar- 
burary Power and Government, (4.) And foraſmuch 
as the Council. Table hath of late times aſſumed unto it 
ſelf, a Power to intermeddle in Civil, and Matters on- 
ly of private Intereſt between * and Party, and 
lave ad ventured to determine of the Eſtates and Li. 

berties 
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berties of the Subject, contrary to the Law of the 
Land, and the Rights and Privileges of the Subject, 
by which great and manifold Miſchiefs and Inconveni- 
ences have ariſen and happened, and much Incertainty, 
by means of ſuch Proceedings, hath been concei ved, con. 
cerning Mens Rights and Eſtates ; for ſettling where, 
and pre went ing the like in time to come, 

3. Be it ordained and enatted by the Authority of 
this preſent Parliament, That the ſaid Court, common. 
ly called the Star - Chamber, and all Furiſdiction, 
Power and Authority, belonging unto, or exerciſed in 

the ſame Court, or by any the rp Officers or Mi. 
niſters thereof, be from the firſt day of Auguſt, in the 
Year of our Lord God, one thouſand fix hundred forty 
and one, clearly and abſolutely diſſolved, taken away 
and determined. (2.) And that from the ſaid firſt day 
of Auguſt, neither the Lord Chancellor, or Keeper of 
the Great Seal of England, the Lord Treaſurer of Eng- 
land, th? Keeper of the King's Privy Seal, or Preſi- 
dent of the Council, nor any Biſhop, Temporal Lord, 
Privy Counſellor, or Fudge, or Fuſtice whatſoever, 


ſhall have any Power or Authority to hear, examine or 


determine any matter or thing whatſoever in the ſaid 
Court, commonly called the Star- Chamber, or to make 
pronounce, or deliver, any Fudgment, Sentence, Order or 
Decree ;, or to do any Fudicial or Miniſterial Ad in 
the ſaid Court. (3, And that all and every Att and 
Act of Parliament, and all and every Article, Clauſe 
and Sentence in them, and every of them, by which any 
Furiſdictiun, Power or Authority ii given, limited 
or appointed, unto the ſaid Court, commonly called the 
Star-Chamber, or unto all, or any the Fudges, Officers 
or Miniſters thereof, or for auy Proceedings to be had or 
made in the ſaid Court, or for any matter or thing to 
be drawn into queſtion, examined or determined there, 
ſhall for ſo much as concerneth the ſaid Court of Stat- 
Chamber, and the Power and Authority thereby given 

unto 


the Privy Council, &c. 237 


unto it, be from the ſaid fir of Auguſt repealed 
aa, revoked and 22 a; 8 ra . 

. And be it likewiſe enacted, That the like Fu. 
* ion now uſed and exerciſed in the Court, before the 
Preſident and Council in the Marches of Wales: (2, 9 
And alſo in the Court, before the Preſident and Council 
eſtabliſhed in the Northern Parts. (3.) And alſo in 
the Court commonly called the Court of the Datchy 
Lancaſter, held before the Chamberlain and Council of 
that Court. (4. ) And alſo in the Court o Exchequer 
of the County Palatine of Cheſter, held before the 
Chamberlain and Council of that Court. (F.) The like 
Turiſdiction being exerciſed there, ſhall from the ſaid 

ſt Doo Auguſt, Onethouſand fix bundred forty and 
one, be alſo repealed and abſolutely revoked, and made 
void, any Law, Preſcription, Cuſtom or Uſage, or the 
ſaid Statute made m the third Year of Kin Henry 
the ſevemb, or the Statute made the one and twentieth 
E Hay the eight, or any Att or Atts of Parliament 

etofore had or made, to the contrary thereof in any 
wiſe notwithſtanding. (6.) And that from henceforth 
no Court, Council, or Place of Fudicature, ſhall be e- 
refted, _ conſtituted or appointed, within this 
Realm of England, or Dominion of Wales, which 
ſhall have, uſe or exerciſe the ſame or the like Furiſ. 
dition, as 1s or hath been uſed, prafliſed, or exerciſed 
in the ſaid Court of Star-Chamber. 

5. Be it likewiſe declared and enacted by Authority 
of this preſent Parliament, That neitber His Majeſty, 
nor his Privy Council, bave, or ought to have, any Fu- 
riſdition, Power or Authority by Engliſh Bill, Petit;- 
on, Articles, Libel, or any other Arbitrary way what- 
ſoe ver, to examine, or draw into queſtion, determine 
or diſpoſe of the Lands, Tenements, Hereditaments, 
Goods, or Chattels, of any of the Subjects of this Ring- 
dom; but that the ſame ought to be tried and determin- 
ed in the ordinary Court of Fuſtice, and by the ordinary 
Courſe of the Law, 


3 


6. And 
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6. And be it furt ber provided, and enacted, That 
if any Lord Chancellor, or Keeper of the Great Seal 
England, Lord Treaſurer, Keeper of the * Pri- 
vy Seal, Preſident of the Council, Biſhop, Temporal 
Lord, Privy Counſellor, Fudge or Fuſtice whatſoever, 
ſhall offend, or do any thing contrary to the Purport, true 
Intent and Meaving of this Law, Then he or they ſhall, 
for ſuch Offence, forfeit the Sum of Five hundred 
Pounds of lawful Money of England, unto any Party 

ieved, his Executors or Adminiſtrators, who ſhall 
really proſecute for the ſame, and firft obtain Fudgment 
thereupon, to be recovered in any Court of Record at 
Weſtminſter, by Action of Debt, Bill, Plaint, or In. 
formation, wherein no Eſſoin, Protection, Wager of 
Law, Aid. prayer, Privilege, Injunct ion or Order ef 
Reſtraint, ſhall be in any wiſe prayed, granted or al- 
lowed ; nor any mere than one Im parlance. (2.) And 
if any Perſon, againſt whom any ſuch Judgment or 
Recovery ſhall be had as aforeſaid, ſhall, after ſuch 
Judgment or Recovery, offend again in the ſame, then 
be or they, for ſuch Offence, ſhall forfeit the Sum of One 
thouſand Pounds of lawfull Money of England, unto 
any Party griewed, his Executors or Adminiſtrators, 
who ſhall really proſecute for the ſame, and firſt obtain 
Judgment thereupon, to be recovered in any Court 
Record at Weſtminſter, by Action of Debt, Bill, Plaint 
or Information, in which no Eſſoin, Protection, Wager 


of Law, Aid-prayer, Privilege, Injunttion or Order = 


of Re#traint, ſhall be in any wiſe prayed, granted or 
allowed ; nor any more than one Imparlance. (3.) And 
if any Perſon againſt whom any ſuch ſecond Fudgment 
or Recovery ſhall be had as aforeſaid, ſhall, after 2 
Judgment or Recovery, offend again in the ſame kind, 
and ſhall be thereof duly convicted by Indiftment, In. 
formation, or any other lawfull way or means, that ſuch 
Perſon ſo convicted, ſhall be from thenceforth diſabled, 


and become, by this Act, incapable, iplo facto, to _— 
1 
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bi and their ſaid Office and Offices reſpectivelh. (4.). 
And (hall be likewiſe diſabled to make any Gift , Grant, 
Conveyance, or other Diſpoſition of any of his Lands, Te. 


' nements, Hereditaments, Goods or Chattels , or to take 
am Benefit of any Gift, Conveyance or Legacy, to bu 


own Uſe. | 

7. And every Perſon ſo offending, ſhall likewiſe for- 
feit and loſe to the Party grieved by any thing done 
contrary to the true Intent and Meaning of the Law, 
his treble Damages, which he ſhall ſuſtain and be put. 
unto, by Means or Occaſion of any ſuch Act or Thing done; 
the [ame to be recovered in any of his Majeſty's Courts 

Record at Weſtminſter, by Action of Debt, Bill, 

laint, or Information, wherein no Eſſoin, Protection 
Wager of Law, Aid. prayer, Privilege, Injunction, or 
Order of Reſtraint, ſhall be in any wiſe prayed, grant- 
ed or allowed, nor any more than one Imparlance. 

8. And be it alſo provided and enacted, That if any 
Perſon fhall hereafter be committed, reſtrained of his 
Liberty, or ſuffer Impriſonment, by the Order or Decree 
of any ſuch Court of Star-Chamber, or other Court 
aforeſaid, now, or at any time hereafter, having, or 
pretending to have, , the ſame Furiſdiction, Power or 
Authority, to commit or impriſon as aforeſaid. (a.) 
Or by the Command or Warrant of the King's Majeſty, 
His Heirs and Succeſſors in their own Perſon ; or by the 
Command or Warrant of the Council. board; or of any 
of the Lords, or others of his Majeſty's Privy Council. 
(3.) That in every ſuch caſe, every Perſon ſo committed, 
reftrained of his Liberty, or ſuffering Impriſorment, up- 
on Demand or Motion made by his Counſel, or other im- 
ployed by him for that purpoſe, unto the Fudges of the 
Court of King's Beneh, or Common Pleas, in open 
Court, ſhall without Delay, upon any Pretence whatſo- . 
ever, for the ordinary Fees uſually paid for the ſame, 
have forthwitl, granted unto him a Writ of Habeas 
Corpus, to be direded generally unto all and every She. 


"if, 
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riff, Gaoler, Miniſter, Officer, or other Per (on, in whoſe 


Cuſtody the Perſon committed or reſtrained ſhall be. 
And the Sheriff, Gaoler, l 2 or 45 


Perſon, in whoſe Cuſtody the Perſon ſo committed or re. 
trained ſhall be, ſhall, at the Return of the ſaid Writ, 


and according to the Command thereof, upon due and 
convenient Notice thereof given unto him, at the Charge 
of the Party who requireth or procureth ſuch Writ, aud 
upon Secarity by his own Bond given, to pay the Charge 
75 carrying back the Priſoner, if he ſhall be remanded 
y the Court to which be ſhall be brought, as in like 
caſes bath been uſed, ſach * of bringing up, and 
carrying back the Priſoner, to be always +. by the 
Court, if any Difference ſhall ariſe thereabout, bring, or 
cauſe to be brought, the Body of the ſaid Party ſo com. 
mitted or reſtrained, unto and before the 75 es or Ju. 
ftices of the ſaid Court, from whence the ſame Mrit 
ſhall iſſue, in open Court. (5.) And ſhall then likewiſe 
certifie the true Cauſe of ſuch his Detainer or Impriſon. 
ment; and thereupon the Court, within three Court. day. 
ter ſuch Return made and delivered in open Court, 
fan proceed to examine and determine, whether the 
cauſe of ſuch Commitment appearing upon the ſaid Re- 
turn, be juſt and legal or not; and ſhall thereupon do 
what to Fuſtice ſhall appertain, either by Delivering, 
Bailing, or Remanding the Priſoner. (E.,) And if 4. 
ny thing (hall be otherwiſe willfully done, or omitted to 


be done, by any Fudge, Juſtice, Officer, or other Per. 


ſon aforementioned, contrary to the Direftion and true 
Meaning hereof, then ſuch Perſon ſo offending, ſhall for- 
feit to the Party grieved, his treble Damages, to be 
recovered by ſuch Means, and in ſuch Manner, as is for- 
merly in this Act limited and appointed, for the like 
Penalty to be ſued for and recovered, : 
9. Provided always, and be it enafled, That this 
Act, and the ſeveral Clauſes therein contained, ſhall be 
taken and expounded to extend only to the Coun of 
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Star- Chamber. (2.) And to the ſaid Courts bolden 
e the ¶ Preſident and Council in the Marches of 
ales. (3-) And before the Preſident and Council in 
the Northern parts, (4.) And alſo to the Court com- 
monly called the Court of the Dutchy of Lancaſter, 
holden before the Ghancellor and Council of that Court, 
(J.) And alſo in the Churt of Exchequer , of the 
County-Palatine of Cheſter, held before the Chamber. 
lain, and Council of that Court, (6) And to al Courts 
of like Furiſdiction o be hereafter erected, ordained, 
conſtituted, or appointed as aforeſaid ;, and to the War. 
rants and Directions of the Council-board, and to the 
Commitments, Reſtraints, and Impriſonments of any 
Perſon of Perſons made, commanded or awarded by the 
King's Majeſty, His Heirs or Succeſſors in their own 
Perſon, or by the Lords and others of the Privy Council, 
and every one of them, 


And laftly, Provided and be it enafled, That no- 


Perſon or Perſons ſhall be ſued, impleaded, moleſted or 
troubled, for any Offence againſt this preſent Act, un- 


lei the Party ſuppoſed to have ſo offended, ſhall be ſued 


or impleaded for the ſame, within two Nears, at the 
moſt, after ſuch Time, wherein the ſaid Offence ſhall be 


committed. 


The Comment. 


HE Court of Star-Chamber (fo called, be- 

cauſe held in a Chamber at Wefminſter, the 
Roof of which is garniſh'd with Golden Stars) was 
hot originally erected, but confirmed and eſtabliſh. 
ed by the Statute of 3 H 7. cap. 1. For there had 
before been ſome ſuch Juriſdiction, as Coke obſerves 
4 Inſt. Fol. 62. yet there is reaſon to believe, that 
it grew up rather by Connivance and Ulurpation 
than any due Courſe of Law. The Crimes it pre- 


tended to puniſh, were the exorbitant — 
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of Great Men, «hom interior Judges and Jurors 
(though they ſhould not) would in reſpect of their 
G:earnefs, be afraid to offend; Bribery, Extorti. 
on, Maintenance, Champerty, Imbracery, For. 
gery, Perjury, Libelling, Challenges, Duels, Cc. 
Their Proceedings were by Engliſh Bill, and Pro. 
ceſs une the Great Seal; and the Puniſhments 
them inflicted, were Fines, Impriſonment, Pillory, 
Cuiting off Ears, &c. But whatever Pretences 
there were for the ſetting up this Court at firſt, 
tis certain it was made uſe of as a Property of Ar- 
bitrary Fower, to cruſh any whom the ruling Mi- 
niſters and Favourices had a mind to deſtroy ; and 
indeed there were three Things in the very Na. 
ture of this Court, which were deſtructive to the 
original Conſtitution of our Engliſh Government 
and Liberties, 1. They proceeded without Furies. 
2. They pretended to a Power to examine Men 
upon their Oaths, touching Crimes by them ſuppo- 
ſed to be committed, which is contrary to all Law 
and Reaſon; For, No Man is bound to accule 
himſelf, 3. The Judges of this Court proceed? d 
by no known Law or Rules, but were left at Li- 
berty to act a bitrarily, and according to their 
own Pleaſures; whereas the Law of England hates 
to leave to any ſuch, an unlimited Power, but as 
it marks out the ſeveral Species of Crimes, fuch or 
ſuch an Act (hall be Treaſon, this Felony, that 
Petty La ceny, Cc. So it awards Certain and po- 
ſitive Puniſhment, proportionate to each of them, 
Thetret re this Court being found a Grievance to 
the Subject, was by this Act diſſolved and taken 
away. 5 Ry 
And tothe intent nothing of the like kind ſhould 
by any othe;: Name be practiſed for the future, it 
is declared and enacted, That the King and his 
Pcivy-Council ſhall not queſtion or diſpoſe 7 5 
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Lands or Goods of any Subjects: And if they do» 


each Privy-Counſellor preſent, forfeits 500 J. to 
the Party grieved. 


A Clauſe in the Act of 3 1 Car. 2. Cap. 1. 


Hereas by the Laws and Cuſtoms of this Realm, 

the Inhabitants thereof cannot be compelled, a- 
gainſt their Wills, to receive Soldiers into their Houſes, 
and to ſojourn them there, Be it declared and enatted 
by the Authority aforeſaid, That no Officer, Military 
or Civil, nor any other Perſon whatſoever, ſhall from 
henceforth preſume to place, quarter or billet, any 
Soldier or Soldiers, upon any Subject or Inhabitant 
this Realm, of any D-gree, Quality or Prof«ſſion what. 
ever, without bis Conſent : And that it ſhall and may 
be lawful for every ſuch Subject and Inhabitant, to re- 
fuſe to ſojourn or quarter any Soldier on Soldiers, not- 
withſtanding any Command, Order, Warrant, or Bil. 
le ing whatſoever, | 


Having thus collected together divers of the 
moſt remarkable and advantageous of our Laws, 
whereby the Liberties of Ergliſh-men are guarded 
and ſecured ; ſince the beſt of Laws are but inſig- 
nificant Cyphers, it not honeſtly put in Execution; 
and ſince in the Execution of our Laws, FURIES 
are mainly concern'd, who, if Ignorant of their 
Duty, or corrupt or over-aw'd, and not daring 
to make uſe of that juſt Power, wherewith the 
Law hath inveſted and intruſted chem, my give 
up all thoſe precious Privileges, and ſubject us to 
the worſt kind of Slavery, under pretence of Law: 
Therefore here in the laſt Place, tor the Informa- 
tion of my honeſt Country-men, the Free-holders 
of England, and others, who in Corporations are 
daily call'd to this important Service, I ſhall ſub- 
join a brief Diſcourſe o FURIES, 
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SECT: . 


Of the Advantage Engliſhmen enjoy by this 
Trial by Furies, above any other Nations un- 
der Heaven. 


T is one of the miſerable Follies of depraved 
Nature, that it commonly flights preſent En- 
joyments, and rarely rates the good | hings it pol. 
ſeſſes at their true value, till *tis deprived of them, 
This grand Privilege of Trials, by our Country, 
that is, by FURIES, as it ſeems to have been as 
Ancient as the Government, or firſt Form of Pa- 
licy in this Iſland ; for it was not unknown to the 
ancient Britains (as appears by tht ir Books and Mo. 
uuments of Antiquity) practiſed by the Saxons and 
confirmed fince the Invaſion of the Normans, by 


Magna Charta, as you have heard, and continual 


Uſage; fo it is a Thing of the high-it Moment, 
and an eſſential Felicity, to all Engliſh Subjects. 
For look abroad in Frazce, Spain, Italy, or, indeed, 
(almoſt) where you will, and obſerve the miſera- 
ble Condition of the Inhabitants, either intirely 
ſubjected. to the arbitrary Luſts of Tyrants, who 
Plunder, diſmember or ſlay them, according as 
the Humour takes them, and many Times without 
the leaſt Provocation, meerly for Sport, and to 
gratifie a ſavage Cruelty : Or at beſt, you will be- 
hold them under ſuch Laws, as render their Lives, 
Liberties and Eſtates, liable to be diſpoſed of, at 
the Diſcretion of Strangers appointed their Judges, 
molt times mercenary, and Creatures of Prero- 
gative; ſometimes malicious and oppreſſive, and 
too oſten partial and corrupt. Or ſuppoſe them 

2 never 
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never ſo juſt and upright, yet ſtill has the Subject 
no Security againſt Subornations, and the Attacks 
of malicious, falſe and unconſcionable Witneſſes; 
yea, when there is no ſufficient Evidence, upon 
meer Suſpicions, they are obnoxious to the Tor- 
tures of the Rack which often make an innocent 


Man confeſs himſelf guilty, meerly to get out of 


preſent Pain: Or if he do, with invincible Cou- 
rage, indure the Queſtion (as they call thoſe Tor. 
ments) he is many Times ſo ſpoiled in his Limbs, 
as he ſcarce ever is his own Man again. 

Whereas ſuch has been the Goodneſs of God, 
and the prudent Care of our Anceſtors, that, to 
our ineſtimable Happineſs, we are born, and live 
under a mild and righteous Conſtitution, where all 


theſe Miſchieſs may be prevented; where none 
can be legally condemned, either by the Power of 
ſuperior Enemies, or the Raſhneſs or ill Will of 


any Judge, nor by the bold Affirmations of pro. 
fligate Evidence: For by a Fundamental Law in 


our Government, No Man's Life (unleſs it be in 


Parliament, which is a ſupream Court, and *cis 
ſuppoſed will never do any Man Wrong) ſhall be 
be touched for any Crime whatſoever, but upon 
being found Guilty on two ſeveral Trials (for fo 
may that of the Grand and Petty. Jury be called) 
and the Judgment of ewice Twelve Men at leaſt, 
all of his own Condition and Neighbourhood, 


and upon their Oatbs, | Coke 3 Part of Inſti. p. 40. 


That is to to ſay, Twelve or more to find the Bill 
of Indictment againſt him, and Twelve others to 
give Judgment upon the general Iſſue of Not Guilty: 
All which Jurors muſt be honeſt, ſubſtantial, im» 
partial Men, and being Neighbours of the Party 
accuſed, or place where the ſuppoſed Fact was 
committed, cannot be preſumed to be unacquaint- 
ed either wi h the Matters charged, the Priſoner's 
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Courſe of Liſe, or the Credit of the Evidence: 
And all theſe muſt firſt be fully ſatisfied in their 
Conſciences, that he is Guilty, and fo unanimouſly 
pronounce him upon their Oaths, or elſe he can. 
not be condemned. For the Office and Power of 
theſe Juiies is Judicial: They only are the Juda es, 
from whole Sentence the Indicted ate to expect 
Life or Death; upon their Integrity and Under- 
ſtanding, the Lives of all that are brought into 
Judgment, do ultimately depend; From their 
Verdict there lies no Appeal: By finding Guilty or 


or Not Guilty, they do complicately reſolve bot 


Law and Fact. 

Judges are made by Prerogative, and many 
Times heretofore they have been preferred by cor- 
rupt Miniſters of State, and may be fo again in 
Time to come; and ſuch advanced as would ſerve 
a preſent Turn, not always thoſe of the moſt In- 
tegrity and Skill in the Laws: Their Places are 
ſo honourable and Profitable and their Te. 
nure ſo tickliſh, viz. durante beneplacito, meerly 
during Pleaſure, that they lie under no ſmall Temp- 
tations, which perhaps with ſome may be never. 
theleſs unlikely to prevail; for their having gene- 
rally been wont to take Fees, they are concern d 
in ſo many Cauſes, that they are the oftener ſub. 
ject to be tempted, and are fo few that they may 

e the eaſier corrupted : They cannot be challeng- 
ed, and may be apt to think themſelves above any 
Action, and thence be encouraged to ſtrain a 
Point now and then. The major Part of them 
agreeing, is enoughs they are never ſworn at 
each particular Trial, nor ever at all but once, and 
that exceeding generally. I ſay, all theſe Things 
may poflibly happen to biaſs ſome iudges, (tor [ 
intend not the leaſt Reflection hereby on any of 
thole honourable Perſons, who now delervedly fit 
Ore OY Sar; By upon 
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upon our Seats of Juſtice) But nothing of that 
kind can reaſonably 1 to a jury. For, 1, 
They are return'd by a [worn Officer. 2. Muſt 
be Men of a clear Reputation, and competent 
Eſtate. 3. Being Neighbours, they may know 
omething of the Buſinels on their own Knowled-e. 
4. Their Office is but a Trouble, not accompanied 
with any great Honour, nor any Profit at ail. 5. 


They are all ſolemnly ſworn to ech partic. lar Cauſe, 


6. The Party may challenge thi; ty-tive in Cale 
of Treaſon, and twenty of them in Felony, with 
out ſhewing any Caule; and as many more as he can 
aſſign Cauſe againſt. 7. Of the Grand Jury twelve 
at leaſt muſt joyn in the Verdict, and of the Petty 
Jury. every Man of the Twelve mult conſent upon 
his Oath, or elſe cis all Nothing. And laſtly, if 
they give a corrupt Verdict between Party and 
Party, they are liable to an Attaint, | But I do 
not find any Attaint lies in criminal Caules, where 
the King is a Party. ] 

Now, let any Man of Sen conſider, whether 
this Method be not more proper for 6«/:inz out 
the Truth, for finding out the Guilty, and picler- 
ving the Innocent, than if the whole Deciſion where 
left to the Examination of two or three, whoſe 
Intereſt, Paſſion, Haſte, or Multiplicity of Bu'inels 
may eaſily betray them into Error. 

Deſervedly therefore is this Trial by Furies 
rank d amongſt the choiceſt of our ſundamental 
Laws, which whoſoever ſhall go about openly to 
ſuppreſs, or craftily to undermine, and render only 
a Formality, does Ipſo Fado attack the Govern- 
ment, and brings in an Arbitrary Power, and is 
an Enemy and Traitor to his King and Country 
for which reaſon Engliſh Parliaments have all along 
been moſt zealous for preſerving this great Jewel 


of Liberty Trials by Juries having no lels than; fifty 
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eight ſeveral Times ſince the Norman Conqueſt, 
been eſtabliſhed and confirmed by the legillativg. 
Power, no one Privilege beſides having been never 
ſo often remembred in Parliament. 


* — 
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* _ —_— 1 ras lt 
* 


SECT. II. 
What Perſons ought to be Jury- Men, and how 
|  Lyalified. 


S the Office of Juries is of ſuch great Impor- 

tance, fo the Wiſdom of our Law has pro- 
vided that the ſame ſhall be ſupplyed with Perſons 
of Ability, Honeſty, Integrity, and Indifferency 
for, (as my Lord Coke faith, 1 Part Int it. SeCt. 
234, Fol, 155) He that is of a Jury muſt be Liber 
Homo, that is, not only a Free Man, and not Bond, 
but alſq one that hath ſuch Freedom of Mind, as he 
ſtands indifferent, as he ſtands unſworn. 2. He 
mult be Legals, and by the Law every Juror that 
is returned for the Trial of any Iſſue or Cauſe, 
ought to have three Properties. 1. He ought to 
be dwelling moſt near to the Place where the 
Queſtion is moved, 3. He ought to be moſt ſuf. 
ficient, both for nnderſtanding, and Competency 
of Eſtate. 2. He ought to be leaſt ſuſpicious, that 
is, to be Indifferent as he ſtands Unſworn ; but a 
Man's being excommunicated (as was ſaid before) 
is no Bar to his being a Juryman, much leſs his be- 
ing a Diſlenter, or Non-frequenter of Church Ce- 
remonies, it he be otherwiſe qualified Eſtate and 
Underſtandi g; for at that Rate, if Popery ſhould 
ever get uppermoſt, no Proteſtant at all would be 
2apable of being a Jury. man, becauſe a Noncon- 
eil to Holy Church. Now if no _ 4 
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cludes Proteſtants unconvicted of any Crime, or 
Diſſenters(quatenus tales) to ſerve on Juries, I ſhould 
think we ought to wait at leaſt till an Act of Par- 
liament be made to that purpoſe, before we deny 
them Liberam Legem ; and to act otherwiſe, in my 
ſilly Opinion, ſeems not only unwarrantable, but 
2 daring Uſurpation of legiſlative Power: In a 
word, Jurors muſt be Free of and from all Man. 
ner of Bondage, Obligations, Affections, Relati- 
ons and Prejudices; they muſt be the Peers or E. 
uu of the Party they are to try; they muſt be of 


full Age, twenty-one Years old, or upwards, not 


Outlaw'd, never attainted nor convicted of Treaſon, 
Felony, falſe Verdict, Perjury, or adjudged infa- 
mous ; they were Antiently all Knights, as we 
read in Glanvil and Bracton, and they muſt ſtill be 
Perſons of Worth and Repute 3 and as they are 
returned by a ſworn Officer, the Sheriff, ſo they 
of the Petty Jury muſt be every one ſworn every 
ſeveral Trial by a particular Oath, the more to 
remind them of their Duty. Nay, it ſhould ſeem 
in antient Times, though the Office and Duty 
were {till the ſame as at this Day, yet th ir Ho. 
nour and Dignity were much greater: The Mir. 
ror of Fuſftices makes no Scruple to call 'em Jadges ; 
and Dr, Cowel in his Interpreter tells us, Juries 
were antiently Aſſociates and Aſſiſtants to the Judges of 
the Court in a kind of Equality, whereas now-a-days 
they attend them in great Humility: And cites 
the Cuſtomary of Normandy, and Lambard, as be- 
ing of the ſame Sentiments. But I deſire not to 
bring in Innovations, only that Engliſhmen may pre- 
ſerve their antient Rights and Privileges, inform 
themſelves of their Duty and Office by Law, that 
ſo they may uprightly diſcharge the ſame to GQ D 
and the King and their Fellow- Subjects. 
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Of Grand Juries, their Duty, and the great 
f Importance of their Office. 


Uries are of two Sorts: 1. The Grand Fury, ſo 


called, both becauſe it conſiſts of a greater num. 


ber than Twelve, as commonly 21, 197 17, 
or the like, [but Note, They can make no 

Verdict or Preſentment, unleſs Twelve at 
leaſt of them agree, and then what they do is va- 
lid, though the reſt do not conſent; | as alſo becauſe 
generally they are of the greater Quality, and like- 
wiſe in Reſpect of their Power, becauſe the Extent 
of their Office is more great and general, as ex- 


tending to all Offen es throughout the whole Coun- 


ty for which they ſerve. . The Petty Fury in 
Caſes criminal, called commonly the Fury of Life 
and Death, which always conſiſts of twelve Men, 
neither more nor leſs, who mult every Man agree, 
or elle it is no Verdict. 


The Oath of 2 Grand Jury-man, as I find 
it inſerted in the Collection, Intituled, 
The Book of Oaths, p. 216. is as follows. 


E ſhall truly inquire, and due Preſentment make 

of all ſuch Things as you are charged withal on 

the King's behalf : The King's Counſel, your own and 

your F:llows, you ſhall well and truly keep, and in all 

other Things the Truth preſent : So help you God, and 
by the Contents of this Book, 


But according to modern Practice, and as We 
find it publiſhed in the Account of the Proceedings 
againſt 


eat 
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againſt the Right Honourable the Earl of Shaft «bu. 


ry, {aid to be pu'liſh'd by His Majeſty's ſpecial 
Command, is expreſſed ſomewhat more largely. 


The Oath adminiſtred to the Grand Jury, 
as follows. 


V O U ſhall diligently inquire, and true Preſent. 
ment make, of all ſuch Matters, Articles, and 
Things as ſhall be given you in Charge, as of all other 
Matters and Things as ſhall come to your Knowledge 
touching this preſent Service; the King's Counſel, your 
Fellows and your own, you ſhall keep ſecret : Tu ſhall 
preſent no Perſon for Hatred or Malice, neither ſhall 
jou leave any one unpreſented for Fear Favour or Aﬀe- 
ction, for Lucre or Gain, or any hopes thereof, but in 
all Things you ſhall preſent the Truth, the whole Truth, 
and nothing but the Truth, to the beſt of your Know- 
ledge, So help you God. 


The Office of a Grand Jury, or Grand Inqueſt, 
(for by both thoſe Names 'tis p miſcuouſly called) 
is principally concern d in two Things, Preſent- 
ments and Indictments, the difference of which is 
thus: The firſt is, when the Jury themſelves, of 
their own Knowledge or Inquiry, do take Notice 
of ſome Crime, Offence or Nulance, to the injury 


oſ the Publick, which they thin“ fit ſhould be pu- 


niſhed or removed; and in order thereunto, do 
give the Court notice thereof in Writing briefly 
and wichout Form, only the Nature of the Thing 
and the Pei ſon's Name and the Place. And this 
is call'd a Preſemment, being the Matter whereon 
to form an indictment, from which the Preſent. 
ment differs in theſe two Reſpects. 1. In that it 


is always originally the Act ol che Grand Jury. And. 
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2. That it is not yet drawn up in Form 3 where. 
as Inditments are commonly drawn up, either 


by the Order of the Court, or at the Inſtance ol 


fome Proſecutor, ahd are brought before, and de- 
livered unto the Grand Jury, and the Witneſſes 
ſworn attend them, who examine the ſaid Wit. 
neſſes, and, as they think fit, return the Indict- 
ments indors'd either Billa Vera, | that is, a true 
Bill,] or Ignoramus, [We are Ignorant] that is, we 
do not find the Matter, or there does not appear 
to us ſuch ſufficient Grounds for the Accuſation, 
that the Perſons Life and Reputation ſhould be 
brought into Queſtion. 

From whence it appears, that the End of their 
Office is likewiſe two-fold. 1. To inquire after, 
and give Notice of all Crimes, Offences, Nuſan- 
ces, &c. in the County for which they ſerve, 
which by reafon of their Inhabitancy and Eſtates 
therein, they are preſumed to have beſt opportu. 
nity to diſcover, and to find Bills againſt Male. 
factors, where there are good Grounds for the 
lame, that fo they may be brought to Trial if they 
are forth-coming, or may be proceeded againſt to 
the Outlawry, it they are fled for their ſaid Of- 
fences. 2. To preſerve the Innocent from the 
Diſgrace and Hazards which ill Men may deſign 
to bring them to, out of Malice, or through Sub- 
ornation, or other ſiniſter Ends; for fo tender is 
the Law, of the Reputation and Life of a Man, 
that it will not ſuffer the one to be ſullied, by the 
Party's holding up his Hand at the Bar, and the 
other indangered by a Trial, until firſt the Mat- 
ter and Evidence againſt him have been ſcann'd, 
examined, and found by a Grand Jury, upon 
their Oaths, againſt him, Therefore you fee by 
their Oaths, They are ſworn not only to inquire 
but diligently to inquire, not to be W 0 

oth- 
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| flothful, nor to take Things upon truſt, orhurry 


them over careleſsly, but to weigh the Circumſtan- 
ces, and ſift the Witneſſes, and ſearch out the 
Truth of ſuch Informations as come before them; 
and to reje& the Indictment, it it be not ſuffi ient- 
ly proved; and if they have reaſonable Suſpicion 
of Malice, Subornation, or wicked Deſigns againſt 
any Man's Life or Eſtate, in ſuch as offer or come 
to ſwear to the Bill of Indictment, they are bound 
by Law, as well as in Conſcience, to uſe all Di- 
ligence to diſcover the Villany; and if it appear 
to them (whereof they are the legal Judges) to 
be a Conſpiracy, or malicious Conſpiracy, a- 
gainſt the Accuſed, they are bound, not only to 
reje& ſuch Bill of Indictment, but forthwith to 
indict all the Conſpirators, with their Aſſociates 
and Abettors: and that this is a main Part of the 
Grand jury's Office, appears not only from legal 
Reaſon, but by an expreſs Statute, wiz. 25 Edw. 
3. 4. and 42 Edw. 3. 3. which ſays, That for pre. 
venting Miſchiefs done by F ALSE ACCUSERS, 
none (hal be put to anſwer, unleſs it be by Indictment, 
or Preſent ment of good and . People of the ſame 
Neig bbour bood where ſuch deeds be done; that is to ſay, 
by a Grand Jury. 

The Grounds upon which Grand Juries are to 
proceed in giving their Verdicts, are either, 

x. From their own Knowledge, and fo they 
may find an Inditment againſt a Perſon, though 
there be never a Witneſs at all to it; and a Petty 
Jury may in like manner find a Perſon Guilty of a 
Felony or Murder whereof he ſtands indicted, 
though no Witneſſes appear againſt him to prove 
itz and the Reaſon thereof is, becauſe the Juries 
being always of the Vicinage, the Law ſuppoſes 
they may know the Matter of their own Know- 
ledge, and therefore in all ſuch Caſes, when a 


Jury 
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Jury is charged with a Priſoner, and after the In. 


dictment read, Witneſſes fail to appear, the Court 


always ſpea's thus to the Jury: Gentlemen, bere is 
A. B. ſtand indicted of 4 Crime, but here's no Mit- 
neſſes come againſt him, ſo that unleſs, on your own 
Knowledge, you know him Guilty, you muſt acquit bim: 
And certainly if the Jury's Knowledge of a Man's 
Guile, is enough to condemn him, 1 fee not why 
their perſonal Knowledge of a Priſoner's Innocen- 
cy, or of the, Witneſſes Swearing falſely, ſhould 
not be ſufficient to acquit him. 

2. The other Ground upon which the Grand 
Juries are to proceed, is Teſtimony of Witneſſes ; and 
this is called EVIDENCE, becauſe it Vught to 
be ſuch as may make the Matter clear, manifeſt 
plain and evident to the Jury; and of this Evidence 
the jury, are the proper and only Judges; therefore 
they ought (according to their Oath) diligently 
inquire into the Qualicy, Repute and Circumſtances 
of the Witneſſes, the Likelihood of what they de- 
poſe, and whether they do not ſwear out of Malice, 
Subornation, Self-intereſt, Combination, or ſome 
ill Defignz which to diſcover, they will do well 
to examine them a-part, to note their Variations 
and Contradictions, to ask them ſudden Queſtions, 
and what Queſtions are pertinent, not the Jud- 
ges, but the Jury only can determine; for they 
may know how to make uſe of them towards Dil- 
covery of the Truth, though the Judge do nor, 
and 'ris they are upon their Oaths, not he; tis 
they mult ſatisfie their own Conſciences, the 
Judge has nothing to do to intermeddle; he is 
bound by their Verdict: Let Witneſſes be never ſo 
rampantly poſitive, yetit the Jurors have good 
and reaſonable grounds, not to believe them they will, 


they 
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they muſt, remain as ignorant to the Party's 
Crime as be'ore: We find this expreſly aſſerted 
for i aw in our Books, as Style's R-ports, Lib. 1 T. 
though there be Witneſſes who prove the Bill, yet 
the Grand Inqueſt is not bound to find it, if they 
ſee cauſe to the contrary: So Coke Lib. 6, The 
Fudges ule to determine who ſhall be ſworn, and 
what ſhall be produced as Evidence to the Jury; 
but the Jury are to conſider what Credit or Autho- 
rity the ſame is worthy of. If a Grand Jury are 
not Judges of Evidence, they ſignifie nothing. If 
(as ſome would peiſwade us} becauſe People ſwear 
deſperately, though they do not believe them, they 
ſhall be bound to find the Bill, then they ſignifie 
nothing, and are no Security to preſerve Innocen-; 
cy. A lewd Woman once reſolved to indict the 
then Archbiſhop of Canterbury for a Rape, ſhe 
{wore it, no doubt. verily he rtily ; according to 
this new Doctrine o going according to Evidence 
the Jury muſt have preſently have found the Bill, 
the A:chbiſhop muſt have been committe to Pri- 
ſon, ſuſpended from Eccleſiaſtical Juriſdiction, his 
Goods and Chattels throughout England invento- 
ried by the Sheriffs; would it, think you, in that 
Caſe, have been a good Excuſe for the Grand 
Jury, to have laid, that though they believed in 
their Conſcience the Baggage ſwore falſe, yet 
ſhe (wearing it poſitively, they as fo many Pariſh» 
Clerks, were but to ſay Amen to her Oath of the 
F2&, and to find Billa Vera againſt that eminent 
Prelate ? And if the Jury be Judges of the Credi- 
bilicy of Evidence in this Caſe, and may go con- 
trary to it, Why, I pray, may they not have the 
ſame Liberty where they find good Cauke in 
others? . | 

It 21: Inditment be laid againſt a Man for cri- 


minal words, laid to be uttered in a Colloquium,” 


or 
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or Diſcourſe, though the Witneſſes roundly ſweat 


all the expreſs words in the Indi&tment, yet unleſs 


they will relate and ſet forth the Subſtance of the 
whole Talk, 'tis impoſſible the Jury ſhould judge 
of the Matter; for the foregoing and ſubſequent 
words may render Expreſſions that are innocent 
and loyal, which taken to halſs, may be rank 


Treaſon ; as if one ſhould fay, To affirm the Ring 


bas no more Right to the Crown of England than [ 
bave, (which & the Opinion of the Feſuits, of His Ma. 
jeſty, if once excommunicated by the Pope) is deteſta- 
ble Treaſon, And two Men at ſome diſtance, not 
well hearing, or remembring, or maliciouſly 
rf, againſt his Life, ſhould ſwear —— That 
he ſaid The King bad no more right to the Crown than 
be bad. Now that the Man did utter theſe very 
words is true ; but if you ask the Evidence the reſt 
of the Colloquium, they ſhall tell you there was 
much more Diſcourſe, but they cannot remember 
it ; what Satisfaction is this to a Jury ? Or would 
it not be hard, for a Man to be put to hold up his 
Hand at the Bar, under the frightful Charge of 
Treaſon in this Caſe? Or if a Miniſter, in his 
Sermon, ſhould recite that of the Pſalms, The Fool 
hath ſaid in his Heart there is no God: Jeſuited Evi- 
dence may now come and charge him with Blal- 
phemy, and ſwear that he ſaid, There was no God: 
And ask them what Expreſſions beſides he uſed, 
may excuſe themſelves, and ſay, Tis a great while 
ago, we cannot remember a whole Sermon, but 
this we alſo poſitively ſwear, He ſaid there was no God. 
The Inquiry of a Grand Jury ſhould be ſuitable 
to their Title, a Grand Inquiry; elſe inſtead of ſer- 
ving their Country, and preſenting real Crimes, 
they may oppreſs the Innocent, as in the Caſe of 
Samuel Wright and Fobn Good, at a Seſſions in the 
Old. Baily, about December 1681. Good indicts 

Wright 
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Wright for treaſonable Words, and ſwore the 
Words poſitively 3 but after a grand Inquiry, the 
Grand Jury found that Wright only ſpoke the 
Words as of others; thus, They ſay ſo and ſo——and 
concluded with this, — They are Rogues for ſaying it: 
And alſo Good at laſt confeſſed that right was 
his Maſter, and corrected him for Mildem-anors ; 
and then to be reveng'd, he comes and ſwears 
againſt him, which 19 confeſſed he was inſtiga- 
ted to by one Powel : So the Grand Jury finding 
it to be but Malice, return'd the Bill Ignoramms; 
whereas, if they had not examin'd him ſtrictly, 
they had never diſcover'd the Intrigue, and the 
Maſter had cauſeleſly been brought to great Charge, 
Ignominy, and Hazard. | | 
The Judicious Dalton, p. 539. fays well, No /efs 
Care or Concern at all lies en the Grand Fury, than 
does on the Petty Fury: People may tell you, Ther 
you , ought to find a Bill againſs any probable Eri- 
ance, for t but matter of Courſe, a Ceremony, a BU. 
fineſs of Form, only an Accuſation; the Party as to 
come before another Jury, and there may make his De- 
fence. But if this were all, to whit purpoſe have 
we Grand Juries at all? Why are the wiſeſt, belt 
Men in the County (ior ſuck they are, or ſhould 
be) troubled? Why are they fo ſtrictly ſworn ? 
Do not flatter your ſelves, you of the Grand Jury 
are as much upon your Oaths as the Petty Jury ; 
and the Life of the Man, againſt whom the Bill 
is brought, is in your Hands. The Lord Coke 3 
Inſtit. 33. plainly calls the Grand Jury-men all 
wilfully forſworn and perjured, if they wrong- 
ſuly find an Indictment; and if in ſuch a caſe, the 
other Jury, through Ignorance, Cc. ſhould find 
the Perſon Guilty too, you are guilty of his 
Blood as well as they: But ſuppoſe he get off 
there, do you think it nothing te accuſe a Man 
8 upon 
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upon your Oaths, of horrid Crimes, your very 
doing of which puts him, though never fo inno- 
cent, to Diſgrace, Trouble, Damage, Danger of 
Life, and makes him liable to Outlawry, Impri- 
ſonment, and every thing but Death itſelf; and 
that too, for ought you know, may wronglully 
be occaſion d by it, your raſh Verdict gaining 
Credit, and giving authqrity to another Woo to 
find him Guilty: For if the Petty Jury find a Man 
guilty never fo unjuſtly, the Law ſuffers no At. 
taint or other Puniſhment, to lie againſt them, for 
this very reafon, becauſe another Jury, vis. The 
Grand Inqueſt, as well as they, have found him 
guilty, If a Grand Jury find a Bill wrongfully a. 
gainſt a Perſon, and it prove never fo much to 
his Damage, he has no Remedy ; for being upon 
their Oaths, the Law will not ſuppoſe any Ma 
lice. One of the Grand Jury cannot afterwards 
be of the Petty Jury, and why? Becauſe, ſays the 
Law, he has once already found the Party guilty, 
and if he ſhould not again, he muſt perjure him- 
felf. From all which it appears, what a Weight 
and Streſs the Law puts upon the Verdict of a 
Grand Jury; and 'tis remarkable too, that the 
Law directs them only to ſay, either Billa vera, 
It is true; or Ignoramus, We know not; and never, 
That it u not true: Which ſhews, that if they be 
doabtſul, or not fully ſatisfied, the Indictment 
muſt be indorſed not Billa Vera, We know tis 
true; but Ignoramus, We doubt it, We do not 
know it, we are nor certain it is true. If they 


find a Bill where they ought not, they wound theic 
own Conſciences, and do an irreparable Damage 
to the Party; but where they do not find the Bill, 
there is no harm done to any Body, for another 


Indictment may be brought when there is betcer 
Evidence. | 
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SECT, Iv. 
That Furies are Judges of Law, in ſome reſpefts, 


as well as of Fact. 


| A Wade other Devices, to undermine the 
Rights and Power of Juries, and rendet 
them inſignificant, there has an Opinion been ad- 
vanced, That they are only Judges of Fact, and are 
not at all to conſider the Law: So that if a Per- 
fon be indited for a Fact, which really is no 
Crime in itſelf by Law, but is work'd up by words 
of Form, as Treaſonably, Seditiouſly, &c. if the Mag 
be bit proved to be done, though the ſaid wic 
ed Circumſtances do not appear, they ſhall be 
ſupplied by the Law, which you are not to take 
notice of, but find the Bill, or bring in the Per- 
ſon Guilty, and leave the conſideration of the 
Caſe in Law to the Judges, whoſe Buſinels it is.---- 
The tos People argue, but it is an apparent 
Trap, at once to perjure ignorant Juries, and ren- 
der them ſo far from being of good uſe, as to be 
only Tools of Oppreſſion, to ruin and Murder 
their innocent Neighbours with the greater Forma- 
liey : For though it be true, that Matter of Fact 
is the moſt common and proper Object of a Jury's 
Determination, and Matter o! Law that of the 
Judges, yet, as Law ariſes out of, and is compli- 
cated with Fact it cannot but fall under the Jury's 
Conſideration. Littleton, Sect. 368, teaches us, 
That the Jury may, at their Election, either take 
upon them the knowledge of the law, and deter- 
min both the Fact and Law themſelves, or elſe 
find the Matter ſpecially, and leave it to the 
Judges: Tis by applying Matter of Eact and 
Law together, and * their due en, 
2 Ol, 
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of, and right Judgment upon both, that a Jury 
brings forth their Verdict. Do we not fee in 
moſt General Iſſues, as upon Not Guilty pleaded 
in Treſpaſs, Breach, of the Peace, or Felony, 
though it be matter in Law, whether the Party 
be a Treſpaſſer, a Breaker of the Peace, or a Felon, 
Fer the Jury do not find the Fact of the Cale by 
tlelf, leaving the Law to the Court, but find the 
Party Guilty, or Not Guilty generally: So that, 
though they anſwer not the Queſtion ſingly, what 
is Law, yet they determine the Law in all mat. 
ters where Iſſue is joined. Is it not every Day's 
Practice, when Perſons are indicted for Murder, 
me Jury does not only find them Guilty or Not 
Guilty, but many times, upon hearing and weigh- 
ing of Circumſtances, brinys them in either puil- 
ty of the Murder, or elſe only of Man-ſlaughter, 
per miſadventure, or ſe defeudendo, as they ſee 
cauſe. Beſides, as Juries have ever been veſted 
with ſuch Power by Law, fo to exclude from our 
diſſeize them of the ſame, were utterly to defeat 
the end of their Inſtitution. For then, if a Per- 
fon ſhould be indicted for doing any common in- 
nocent Act, if it be but cloathed and diſguiſed in 
the Inditment with the name of Treaſon, or ſome 
other high Crime, and proved by Witneſſes to 
"hare been done by him, the Jury, though ſatisfied 
in Conſcience, that the Fact is not an ſuch Ot- 
fence as tis call'd, yet becauſe (according to this 
fond Opinion) they have no Power to judge of 
Law, and the Fact charged is fully proved, they 


ſhould ac this rate be bound to find him Guilty: 


And being fo found, the Judge may pronounce 
Sentence againſt him, for he finds him a convicted 
"Traytor, Cc. by his Peers: And fo Juries ſhould 
be made meer Properties to do the Drudgery,and 


bear the blame of unrealonable Proſecutions. * 
all 
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all this is abſurd, and abhorr'd by the Wiſdom, 
Juſtice and Mercy of our Laws. 

In every Indictment, Information, &-. there 
are certain words. of courſe, called Matter of 
Form, as Maliciouſly, Seditiouſly, with ſuch and ſuch 
an Intention, &c. And thele ſometimes are raiſed 
by a juſt and reaſonable Implication in Law, and 
ſometimes are thruſt in meerly to raiſe a Pretence 
or Colour of Crime, where there is really none. 
Jury-men ought well to underſtand this Diſtincti- 
on, where the Act, or naked matter of Fact char- 
ged, is in itſelf a Crime of Offence againſt Law; 
as killing of a Man, levying of War againſt the 
King, Cc. There the Law does in pleading re- 
quire, and will ſupply thoſe words; and it the 
Jury do find, and are ſatisfied, that the ſubſtance 
of the Charge is ſuch a Crime, and the Perſon 
guilty thereof, they are bound to find it, though 
no dire& Proof be made of thoſe Circumſtantials. 
But where the Act, or Matter of Fact is in itſelf 
innocent or indifferent, there the Purport of theſe 
words (as that it was done AMAaliciouſiy, or with 
ſuch or ſuch a deſign) is neceſlary to be proved ; 
for elle there is no Crime, and conſequently no 
fit Matter to be put to Trial. In which caſe, 
the Grand Jury is bound in Conſcience and Law, 
to return an Jgnoramw, and a Petty Jury Not 
Guilty. ; 
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That Juries are not finable, ner any way to be 
puniſh'd under pretence of Loing contrary to 
Evidence, or againſt the Judges Directions. 


Uch of what we have ſaid of Grand Juris, 

is alſo applicable to Petty Juries, ſo that 

we need not repeat it; only muſt anſwer one 
Objection. Some Jurymen may be apt to lay,..-- 
If we do not find according to Evidence, though 
we have reaſon to ſuſpect the truth of what they 
ſwear, or if we do not find as the Judge directs, 
we may come into trouble, the Judge may fine 
us, c. I anſwer, This is a vain Fear: No 
Judge dares offer any ſuch thing ; you are the 
proper Judges of the Matters before you, and your 
Foul are at ſtak2; you ought to act freely, and 
are not bound, though the Court demand it, to 
give the Reaſonz why you bring it in ehus, or 
thus; for you of the Grand Jury are ſworn to the 
contrary, wiz. To keep ſecret your Fellows Counſel 
and your own : And you of the Petty Jury are no 
way obliged todeclate your Motives; it may not 
be convenient *Twas a notable Caſe beſore the 
Chief Juſtice Anderſon in Queen Elixabetb's days: 
A Man was arraigned for Murder; the Evidence 
was ſo ſtrong, that eleven of the Jury were pre- 
ſently for finding him Gu 'ty, the twelfth Man te- 
fuſed, and kept them ſo long that they were rea- 


dy to (tarve, and at laſt made them comply wich 


him, and bring in the Priſoner Not Guilty. The 
Jodge, who bad leveral times admoniſh'd this 
Jury-man to join with his Fellows, being ſur- 
priz'd, ſent for him, and diſcourſed him privately ; 
©. by f | to 


4 
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to whom, upon promiſe of Indempnity, he at laſt 
own'd that he himſelf was the Man that did the 
Murder, and the Priſoner was innocent, and that 
he was refolv'd not to add Perjury, and a ſecond 
Murdet to the firſt. — But to fatishe you, that a 
Jury is no way puniſhable for going according to 


their Conſcience, though againſt ſeeming Evi- 


dence, and the Reaſons why they are, and ought 
not to be queſton'd for the ſame, I ſhall here recite 
an adjudged Caſe, that of Buſhel, in the ewo and 
twentieth Year of King Charles II. reported by 
the Learned Sir Jobn Vaughan, whole Book was 
licenſed by the then Lord Chancellor, the Lord 
Chief Juſtice North, and all the Judges then in 
England: The Caſe begins Fol. 135. and conti- 
nues 150. the whole well worth reading; but I 
ſhall only ſelect certain Paſſages — 


The Caſe was this. 


Uſhel, and others of a Fury, having at a S:ſſions, 
not found Pen Read (two Quaker.) guilty 
of 4 Treſpaſs, Contempt, unlawful Aſſembly, and Tu- 
mult, whereof they bad been indicted, were fined for- 
ty Pound a Man, and commited till they ſhould pay it. 
Buſhel brings ba Habeas Corpus, and upon the Re- 
turn it appeared, be was committed, For that 
contrary to Law, and againſt full and clear Evidence 
openly given in Court, and againſt the Directions of the 
Court in matter of Law, bs ad acquitted the ſaid 
W. P. and W. M. to tbe great obſtruttion of 7 
&c. Which upon ſolemn Argument was by the Fud- 
ges reſolved, to be an inſuſficient cauſe of Fining and 
Committing them \, and they were diſcharged, and af- 
terwards brought Action: for their Damage. The 
Reaſons of which judgment are reported by Judge 
Vaughan, and amongſt them he uſeth theſe that 

follow, which I ſhall give you in his own Words. 
84 Fol. 
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Fol. 140. Ore fault in the Return is, That the Fu 
rors are mot ſaid to have acquitted the Perſons in- 
dicted, againſt full and manifeſt Evidence, corruptly, 
and knowing the Evidence to be full and ma- 
nifeſt againſt che ſaid Perſons indicted; for how 
manifeſt ſcever the Evidence was, if it were not ma- 
. mifeſ# to them, and that they believed it ſuch, it was 
not à finable Fault, nor deſerving Imprifonmenr : 
Upon which difference, the Law of puniſhing Furors 
for falſe Verditts, principally depends. 

And, Fol. 141. I would know, whether any thing 
be more common, than for two Men, Students, Bar- 
riſters, or Judges, to deduce contrary and oppoſite Con- 
cluſions out of the ſame Caſe in Law? And is there a- 
nv difference, that tuo Men ſhould infer diſtin Con- 
clnſions from the ſame Teſtimony ? Is any thing more 
known, than that the ſame Author, and Place in be 
Aut hor, is forcibly urg*d to maintain contrary Conclu. 
fions, and the Deciſion hard which is in the Right ? Is 
any thing more frequent in the Controverſies of Re- 
. ligion, than to preſs the ſame Texts for oppoſite Te. 
wets ? How then comes it to paſs, that two Perſons 
may not apprebend with Reaſon and Honeſty, what a 
Witneſs, or many ſay, to prove in the Underſtanding 
of one, plainly one thing, but in the Apprehenſion of the 
6:ber, clearly the contrary thing? Muſt therefore one 
of theſe merit Fine and Impriſonment, becauſe be 
doth that which be cannot otherwiſe do, preſerving hs 
Oth and Integrity? And this is often the Caſe of the 
Judge and the Fury. 

And Fol. 142. 1 conclude therefore, That this Re- 
turn, charging the Priſoners to have acquitted P. and 
M. against full and manifeſt Evidence, firſt and next, 
without ſaying, that they did know and believe that 
Evidence to be full and manitelt againſt the Indicted 
Per/ons, is u Caule of Fine and Imprilonment. 


In 


Court ( for he knows no other) ſhall tell the 
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In the Margent of that Fol. 142. it is thus noted: 
Of this Mind were» ten Judges of eleven. The gg 4 
Baron Turner gave no Opinion, becauſe not at the 
Argument. « | 

And in the fame Fol. 142. he faith, The Verdict 
of a Jury, and Evidence of a Witneſs, are very dif- 
ferent things in the Truth and Falſhood of them : A Mit- 
neſs ſwears but to what he hath heard or ſeen gene- 
rally, or more largely to what hath fallen under 
bis Senſes: But a Fury man ſwears to what he 
can infer and conclude from the Teſtimony of ſuch Mit. 
neſſes, by the Act and Force of his Underſtanding, to be 
tbe Fact enquir'd after; which differs nothing in Rea- 
ſon, though much in the Puniſhment, from what a 
Fuge, out of various Caſes confider*d: by bim, infers 
10 be the Law in the queſtion before bim. 

If the meaning of theſe words, finding againſt the 
Direction of the Court, in matter of Law, be, That . 
if the Judge, having heard the Evidence given in 

5 * 
on this Evidence, the Law is for the Plaintiff, or for 
the Defendant, and you are under the Pain of Fine and 
Impriſoument to find accordingly, and the Fury ought 
of Duty ſo to di; then every Man ſees, that che Fury 
is but a troubleſome Delay, great Charge, and of no Uſe 
in determining Right and Wrong ; and therefore the 
Trials by them may be better aboliſhed than continued: 
Which were a ſtrange new found Concluſion, after a 
Trial ſo celebrated for many bundred Years. 

It x true, if the Fury were to have no other Evi- 
dence for the Fact but what is depoſed in Court, the 
Fudge might know their Evidence, and the Fatt from 
it, equally as they,and ſo direct what the Law were in 
the Caſe ;, though even then, the Judge and Fury might 
boneſtly differ in the Reſult from the Evidence, as well 
# two Judges may, which often happens ; but the 
| Evidence 


| 
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Evidence which the Fury bave of the Fact, is much 
on herwiſe than that. For, . 
I. Being returned 
Action ariſeth, the Law ſuppoſeth them thence to 
ave ſufficien Knowledge 26 the Matter in Iſſue (and 
ſo they muſt ) though no Evidence were given on either 
fide in Court; hut to this Evidence the Judge is a 
Stranger. 

2, They may have Evidenee from their own Perſo. 
nal Knowledge, by which they may be aſſured, and 
ſometimes are, that what is depoſed in Court is abſo- 
lately falſe ; but to thus the Fudge is a Stranger, and h: 
knows no more of the Fact than be hath learned in 
Court, and perhays by falſe Depoſitions, and conſequent. 
ly knows nothing. 

3. The Fury may know the Mitneſſes to be ſtigma. 
tixed and infamous, which may be unknown to the 
Parties, and conſequently to the Court. 

Fol. 148. To what end u the Fury to be returned 
out of the Vicinage, where the cauſe of Action ariſeth ? 
To what end muſt Hundredors be of erf the 
Law ſuppoſeth to have nearer knowledge of the Fact, 
than thoſe of the Vicinage in general? To what end are 
they challenged ſo ſcrupulouſly to the Array and Poll? 
To what. end muſt they have ſuch 4 certain Freehold, 
and be Probi & Legales homines, and mot of Affinity 
with the Party concern d? To what end muſt t bey 
bave, in many Caſes, the View, for exacter Informa- 
tion chiefly ? To what end muſt they undergo the Pu. 
niſhment of the villainous Fudgment, if, after all this, 
they implicitly muſt give a Verdict by the Diftates and 
Authority of another Man, under Pains of Fines and 
Impriſonment, when ſworn to do it according to the 
beſt of their own Knowledge ? 

A Man cannot ſee by another”s Eye, nor bear by a- 
mother's Ear; no more can a Man conclude or infer the 


thing to be reſol ved by another's Underſtanding or Rea- 
- Jong 


of the Vicinage, where the Cauſe 
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ſoning 3 and though the Verdict be right the Fury 
give, yet they bring not aſſured that it is ſo, from their 
071 Underſtanding, are forſworn, at leaſt in foro 


Conſcientiz. 


Fol. I 49. And it 18 abſurd fo fine A or 
Ze 94 


finding againſt their Evidence, when the 7. 


but part of it; for the better and preater part of the 
Evidence may be well unknown to bim, and this 


may happen in moſt Caſes, and often doth. Thus far 


Judge aug ban. 


Tis true, in barton's Caſe they were fined for 
giving a Verdict againſt the Direction of the 
Court ; but the Judges were of Opinion, That 
there had been ſome very undue Practices to pro- 
cure that Verdict. Nl. 23. | 

They were alſo fined and committed in Wag- 


faffe's Caſe, and upon an H- beas Corpus brought, 


they were not bailed ; but this muſt neceſſarily 
he for ſome Miſdemeanour, though tis not men- 
tioned in the Caſe, and not for refuſing to find a 
Verdi& according to the Evidence, becauſe they 
were not fined equally; which they would have 
_ if their ſuppoſed Fault had been equal, Har- 
res, 409. 

ln Caſes of Life and Member, if they cannot 
agree on their Verdict at the Aſſiſes, they muſt 
be carried on the Circuit till they do agree. 
I Pent. 97. ; 

It after they are gone from the Bar, one of 
them calls a Witneſs who was {worn before, and 
had given bis Evidence in the Cauſe, and then de- 
ſires him to repeat it again, which he did, this is 
a Miſdemeanour, and the Verdict ſhall be ſet aſide. 
Cro. Eliz. 189. | 

And though they cannot be puniſhed upon a 


pretence of finding a Verdict contrary to Evi- 
| | dence , 
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dence; yet for theſe and many more Miſdemea- 
nours, they may be fined. I ſhall inſtance in ſome 
more (wiz) If an obſtinate Juryman will keep 
his Fellows together, by difagreeing with them 
without giving any Reaſon, or it he withdraw 
from them, he may be fined and committed, be- 
cauſe he is ſworn well and truly to try the Iſſue, 
and therefore to be reſolute without a Cauſe, or 
depart from the reſt is a Miſdemeanour. 

In Baynes his Caſe, the Jury had agreed on two 
Verdicts, intending to cancel one if the Court 
ſhould be ſatisfied of the other. Cro. Elix. 778. 

So if they caſt Lots, whether to find for the 
one or the other, this is a great Miſdemeanour. 
2 Lev. 140, 205. 

If they eat or drink before they bring in their 
Verdict, they are to be fined ; and fo they are if 
they eat and drink before or after they are agreed. 
But though they are to be fined, the Verdict ſhall 
ſtand good if they eat, &. at their own Charge; 
but if ac the Charge of the Party for whom they 
find, then it ſhall be ſet aſide. 1 Leon. 133. Dyer 
137. 

ad ſome of them have been fined for having 
Figs and Eippins in their Pockets when they were 
withdrawn to conſider of their Verdict, though 
they did not eat them. 1 Leon. 133. Moor, 599. 

Though the Law entruſts the Sheriff to return 
the Jury, yet the Parties have the Liberty to Chal. 
lenge them (i e.) to except againſt any who are 
returned, which they may do againſt the whole 
Panel, and then tis call'd, a Challenge to the 
Array, or az2ainſt ſome particular Perſons, and 
then *tis called a Challenge to the Polls. 

A Principal Challenge to the Array is, where 
the Sheriff is of Kin to the Party; but in ſuch 
Caſe he muſt ſhew how and in what degree of 

Kindred; 
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Kindred; fo if the Jury is returned at the defire 
of the Party, or if either of them have an Action 
depending againſt the Sberiff. 

So if a Peer be returned of the Jury in the caſe 
of a common Perſon 5 ſo where a Peer is Defen- 
dant, and a Knight is not returned of the Jury; 
but if the Plaintiff in ſuch caſe will not except, 
the Defendant cannot. 

Any particular Furor may be challenged who 
hath not ten Pounds per Anmm. Formerly the 
Sufficiency of a Juryman, as to Eſtate, was left to 
the Diſcretion of the Judge : The firſt Statute as to 
this Matter was Anno 2 H. 5. cap. 3. by which it 
was enacted, That he ſhould have forty Shillings 
per Annum, which by the Statute was increaſed to 
ten Pounds per Amum, either of Freehold or Co- 
pyhold; and ſo it ſtill continues. 

*Tis a good Challenge if there is any Malice 
or Favour between the Parties and Jurors, and as 
to the laſt it ſhall be preſumed there is Favour, if 
the Juror is of Kin to either Party, though never 
fo remote; or if there is any Afﬀinity by Marriage; 
and it hath been adjudged a good Challenge, that 
a Juror is Godfather to the Defendant. 

If a Juror hath given a Verdict already in the 
fame Cauſe, this is a Principal Challenge to him; 
but then the Party muſt produce the Record. 

Though in the Cale of the Regicides i: was re- 
ſolved, That if an Indictment is tound againſt ſe- 
veral of them by the Grand Jury, and fome of 
them are found Guilty by the Petty Jury, and 
ewo or more of that Jury are returned to try the 
reſt, tis no Challenge to ſay, That they have al- 
ready given their Verdict againſt others who were 
indicted for the ſame Offence ; becauſe in Law 
tis a ſeveral Indictment againſt every one, and 
the Jury are to give their Verdict upon particular 

Evidence 
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Evidence againſt fuch Criminals ; and tis no Corr 
ſequence, That becauſe they found one Guilty, 
therefore they muſt find the reſt ſo too. 

This is very true, but tis not fo fair a Trial; 
for though it doth not neceſſarily follow, that the 
finding one Guilty muſt induce them to find the 
other Guilty likewiſe, yet tis a very ſtrong Pre- 
ſumption that they will do it. 

There was formerly a Queſtion about a Right to 
a Way, and before the Trial one affirmed, That 
there was ſuch a Way, and that ic would be very 
inconvenient it it ſhould not be allowed as a Way; 
and this Perſon being returned of the Jury, he 
was Challenged, and it was allowed to be a good 
Cauſe. 

So where a Man indicted for a Battery done 
at Canterbury, and one of the Grand Jury who 
had found the Battery, was returned of the Pet- 
ty Jury, to try the Cauſe, he was challenged ; 
and held good. Sid. 244. It was likewiſe held a 
good Challenge, becauſe the Proſecutor had been 
entertain'd at the Houſe of the Juryman. 1 Vent. 

09. 
N There are many more Challenges to the Pawour, 
which are not proper to mention here; but all of 
them are lett to the Diſcretion of two Men of 
the Jury, who are called the t o Tryers, becauſe 
they are ſworn by the Court zo try whether there 
is any cauſe of Favour or not. 

But there can be no Challenge, either to the 
Array or Polls, till there is a full Jury, which may 
be as well by a Tales, as if all of the principal Pa- 
nel appear; but tis too late after oy are ſworn. 
But though Trials by Juries is one of the Funda- 
mental parts of our Conſtitution, yet there were 
formerly very great Inconveniencies in returning 
them; for the Sheriff, who is the proper Officer 
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in ſuch Caſes, would ſometimes ſummon as many 


as he pleaſed, and by this means the People were 
eſſed. 


oppt 
| "Therefore by the Statute, Weſtminſter 2. cap. 38. 


Sheriffs were ordered to ſummon in one Aſliſe 


twenty ſour, and no more. 


But it hath been adjudged, That this old Statute 
extends only to Jurors returned in Civil Actions, 
and not for the Trials of Criminal Cauſes ; for in 
ſuch Caſe the Sheriff might be commanded by the 
Court to return more, and *tis uſual to return ſixty 
becauſe of the e Challenges. 

But in Civil Cauſes, if there are not enough of 
the Principal Panel, the Sheriff may return a 
Tales out of ſome other Panel of the Jurors then 
attending; and if ſuch Tales Men withdraw and 
will not ſerve, the Judge may fine them. 

Every Summons of Perſons, who are qualified 
to ſerve on Juries, ſhall be made by the Sheriff, 
or his proper Offi-er, and that at leaſt ſix Days 
before the Trial, ſhewing to the Perſon the War- 
rant, under Seal of the Office; and if ſuch Juror 
is not at his uſual place of Habication, then the 


Sheriff, or Officer, may leave a Note in Writing 


under his Hand to that effec, at his Dwelling» 
Houſe, wich ſome Perſon inhabiting there. 

The Return made to the Juſtices ſhall be a good 
Excuſe to the Sheriff, though he ſummon one 
who is not qualified, and on Action brought a- 
painſt him, the general Iſſue may be pleaded, and 
he may give this Act in Evidence; and if 
the Plaintiff be nonſuited, or diſconrinue, or a 
Verdict againſt him, then be ſhall pay treble 
Coſts; and if the Sheriff, or his Deputy, or Bai- 
Uff, ſummon any Freeholder, or Copyholder, 
otherwiſe than as aforeſaid, or neglect his Duty, or 
excuſe any Perſon tor Favour or Reward, "” al- 
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low any Exemption to one under Seventy Years 


old, to forfeit twenty Pounds to the Party grieyed, 


or to him who will ſue for the ſame. 

There muſt be but one Panel of forty-eight 
Freeholders and Copyholders, and no more re- 
tucned on the Grand Fury, each having Lands of 
eighty Pounds per annum. See the Statute 7 & 8 
I. cap. 32. | : 

All Petty Jurors ſhall have in their own Name, 
or in truſt for them, in the ſame County where 
Trials are to be had upon Iſſues joined, ten 
Pounds per. Annum, at leaſt, above Reprizes ; and 
this muſt be either Freehold or Copyhold, or in 
Rents in Fee-ſimple, or Fee tail, or for their 
own or ſome other Perſon's Life ; and in Wale, 
ſix Pounds per Annum; and if returned of a leſſer 
Eſtate, it ſhall be a good cauſe of Challenge, and 
the Party returned ſhall be diſcharged upon ſuch 
Challenge, or upon his own Oath ; nor ſhall the 
Iſſues of any Juryman making default be faved, 
but by the ſpecial Order of the Court, for ſome 
Teaſonable Cauſe prov'd upon Oath. 

Sheriffs, Coroners, and other Miniſters, who 
ſhall return any Perſon to have been ſummon d by 
them, unleſs they have been ſummon'd at leaſt ſix 
Days before the Day on which they are to ap- 
pear, or taking any Reward to excule the Appear- 
ance of a Juror, forfeits for every Offence ten 
Pounds to the Crown. 

And likewiſe if they return any Perſon not 
having ten Pounds per Annum, or fix Pounds per 
Annum in Wales, ſhall forfeit five Pounds to the 
Crown. 

This is all ordered by the Statute 4 & 5 N. 
M. which was made at firſt but for three Years, 
and continued by the Watute 7 & 8 V,. for ſeven 

| Yeats, 
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Years is further continued by the Statute 10 Azrg, 
cap. 14. for eleven Years, &c. 

An Attorney was turned over the Bar, for gi- 
ving Directions to the Sheriff what Perſons he 
would have returned. 
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SECT. L 


Of Fuſtices of Peace, their Original, the ir Of 
fice, and Power, &c. 


1 H E word «ice bears in itſelf ſo plain and 
eaſie a definition, that 'tis not neceſlary co 
enter into any Harangue about it; but the Per. 
ſon wao is to adminiſter this Juſtice had formerly 
many Appellations, tho' his Office was till the 
ſame; for at Common Law he was call'd a Con- 
ſervator of the Peace; and by the Statute 1 Edw. 
3, cap. 16, he is called a Guardian of the Peace. 

There are different Opinions amongſt learned 
Men concerning the time when Juſtices of Peace 
were firſt made; my Lord Cake tells us it was in 
the 6th Year of Edw. 1. but the learned An i- 
quary Sir Henry Spelman, was of another Opinion, 
(viz, ) That they were conſtituted by Edw. 3. a- 
bout the beginning of his Reign, in order to ſup- 
preſs thoſe Tumults that might happen upon the. 
Depoſing of Edw. 2. at which time they had no 
judicial Authority; for their Power was only to 
examine and commit for a Breach of che Feace, 
as they ſaw Cauſe. 

But in the 34th Year of that King, the Com- 
mons gave him Advice how the publick Peace 
might be better kept than at any time be ore, and 


that was by iſſuing out Commiſſions under the 
Ss Great 


& 
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Great Seal to fix Perſons in every County, where: 
of two ſhould be of the beſt Quality, two Knights, 
and two Men of the Law, and that they ſhould 
have Power to hear and determin® Treſpaſſes and 
Felonies; and that they ſhould fit four times in 
every Year. \ 

Thus began that Court which 15 now called the 
Ouarter- Seſſions: And becauſe * Perſons had 
Power by their Commiſſion to hear and deter. 
mine Cauſes, they were from thence called Juſti. 
ces of the Peace; and about two Years afterwards 
they were diſtinguiſhed by that Name, by the 
Statute 36 Ed. 3. and from that time they were 
Judges of Record. 

But it was not many Years before this Number 
of ſix greatly increaſed, inſomuch that in the 
12th Year of R. 2. the Parliament thought it ne. 
ceſſary to reduce them to the firſt Inſticution, (i e.) 
that there ſhould be no more than fix in each 
County. | 

But ſtill they would be increaſing, for about 
two Years afterwards, there were eight in every 
County. | 

This Law is {till in force and not abrogated, 
but the Number of Juſtices ſtill encreaſed, which 
made Mr. Lambard above one hundred Years 
ſince, complain in a Book which he wrote con- 
cerning the Office of a Juſtice of Peace ; and his 
Countryman Sir Henry Spalian, takes notice al- 
ter him, that in his time there were above three- 
{core in moſt Counties. 

Tis true, in Wales there were but eight in 
each County; they were reſt ained to that Num- 
ber by a particular Clauſe in the Statute 35 
H. 8. Entituled, An Adt for certain Ordinances in 
the Dominion and Principality ef Wales ; by which 
tis enacted, That :h:re ſhall be no more in any of the 
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Shires, over and above the Preſident, Council, Juſtices 
and the King's Attorney and Sollicitor, and that they 


ſhall be put in every Commiſſion of the Peace in every 


the twelve Shires, | 

But this Clauſe is repealed by the Statute 5. Wil. 
cap. 4. and tis made lawful for the King, by 
Commiſſion under the Great Seal, to appoint 
what number he thinks fit. SFO. 

The Court of Quarter-Seflions being eſtabliſh. 


ed as aforeſaid, my Lord Coke commended it to 


be ſuch a form of Subordinate Juriſdiction for 
the Quiet of the Realm, that if duly executed, the 
Chriſtian World had not the like. 

I ſhall not endeavour to diſprove him, though 
tis plain, that in all Governments thege are ſub- 
ordinate Miniſters and Courts of that Nature ; but 
with us theſe Maziſtrates have been ſo unſuitably 
appointed, that a Country Juſtice is made a Jeſt 
in Comedies, and his Character the Subject of 
Buffoonry and Laughter. 

*Tis probable that upon the Conſideration of 
theſe Statutes, made in the Reign of Ed. 3. and 
the great number of Juſtices of Peace in every 
County, and ſome of them, it not many, very 
unequal for the Office; a late ingenious Auahor 
was for reducing them pretty near the Original 


both in Quality and all other Reſpects ; and that 


was by conſtituting eight Honorary Fuſt ices in every 
County who ſhould be Men of the fr? Quality 


there, and not be obliged to attend the Seſſions 


at any time, unleſs their Zeal to do Juſtice ſhould 
incline them to be preſent ; and that there ſhould 
be eight acting Juſtices, who in every reſpect 
ſhould be fit and qualitied for the Office, and who 
ſhould conſtantly attend it, and be entitled to a 
Reward for their pains. 
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In former Days the Guardians of the Peace (who 
were almoſt the ſame with our Juſtices ) had 
certain Fees allowed for executing their Ol. 
fice; and for that purpoſe Petitions have been ex- 
hibited co Parliaments, as particularly to that held 
at York, Anne 8 Ed. 3. which Petition was again 
renewed in the thirty, ſixth Year of that King's 
Reign; when they were called Fuſtices of the Peace; 
and then the King anſwered that he would provide 


therefore; But it doth not appear what the Fees - 


were, or what was farther done in it; but in Hil- 
lary Term 12 R. 2. it was enacted, that they 
ſhould have 4s. every Day they fate in Quarter. 
Seſſions, which in ſome Places is ſtill paid by the 
Sheriff to the Chairman; and ſince this Statute 


there are others made, by which they are to have 


part of the Forfeitures upon Convictions ; and by 
the Statute of Labourers they are to have 5. for 
every Day they fit in Execution of that Act a- 
bove three Days. | 

And there was ſo much care taken in thoſe 
Days to reward theſe Magiſtrates, that by a 
Statute Ammo 14 R. 2. tis appointed that the 
Names of the Juſtices and the Days of their ſit- 
ting, ſhould be written in Indentures at every 
Seſſions; one part whereof was to remain with the 
Sheriff, that he might know to what Juſtices the 
Wages ſhould be paid, and the other part was to 
remaine in the Exchequer, that he might have 
Allowance made in paſſing his Accompts ; and if 
he neglected or refuſed to pay the Wages, an Action 
of Debt might be brought againſt him for the ſame. 

His Qualifications both in reſpect to Eſtate and 
otherwile, are as follow. 

He muſt have 20 J. per Annum, except he is 8 
Man of the Law: One was indicted for acting 


not being qualified wich ſuch an Eſtate, and the 


Indictment 
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' Inditment concluded contra pacem , but it was 


quaſhed, becauſe the time when he acted was not 
particularly ſet forth, for he might have 20/ per 
Annum when he acted, tho' not afterwards. Roll. 
* 2 part. 247. 

e muſt be a Man of Reputation: The old 
Word was, he muſt be a prevalent Man in the 


County (i. e.) a Man of fome Authority and 


Power, and muſt not be a Steward to any Lord. 

A Juſtice of Peace being, as it hath been obſer. 
ved, a Creature of the Statute Law; the Autho- 
rity he hath is given likewiſe by particular Statutes. 

As for Inſtance: By the Statute before men- 
tioned, they had Power to hear and determine 
Treſpaſſes and Felonies, and by Conſequence 
Murder ; for that is included under. the general 
Name of Felony : And by the Statute 43 E. 3 cap. 1. 
and 2 R. cap. 10. they had power to proceed to 
deliver Thieves and Felons. 

*Tis true, their Power is very much enlarged by 
theſe Statutes, beyond the Power of the Conſer- 
vators of the Peace at Common Law ; for they 
could not do ſo much as to commit for a Breach 
of the Peace: but yet ſince the 1 2 Pb. & Mar. 
cap. 13. directs them to certifie the Examinations which 
they tale in Homicide and Felony to the Fuſtices of 
Gaol-delivery, the Court of Quarter- Seſſions do 
ſeldom or never proceed in ſuch Caſes, but only 
in Petty Larcenies; but do certifie their Proceed- 
ings to the Aſſizes, and bind over the Proſecutors 
thither. 

His ſingle Teſtimony upon the View of a Riot, 
or the Deſect or Repairs of an High- Way is of 
greater Authority than an Indictment found by a 
Jury ; and in all Cafes where he hath a Juriſdi- 
ion, he is to be obeyed by the ſubordinate Offi- 
cers, and his Warrant is. not to be diſputed by 
them; for they may be indicted if they eicher neg- 
le&t or refuſe to execute it. 
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If he is abuſed in any Thing relating to the Exe- 
cution of his Office, the Offender ſhall be puniſh- 
ed by Indictment and Fine; as for Inftance, an 
Order was affirmed at the Seſſions upon an Ap- 
peal, and the Perſon againſt whom it was made, 
ſaid in Anger, that if be could not have Fuſtice there, 
he would have it elſewbere ;, and for this Contempt 


he was indicted, fined, and committed for Non-, 


ayment of the Fine: And this Proceeding was held 
r and it was a very ſtrained Conſtruction 
of this Sentence by one of the Judges to ſay, that 
the Words did not import any Contempt, but that 
they were ſpoken by way of Appeal, ſince they 
are a plain Accuſation of the Court that he Had 
not Juſtice done there. 

He ſhall not be puniſhed for any Thing/done by 
him in Seffions as a Judge; becauſe he is a Judge 
of Record, and not anſwerable for any Deſect in 
his Underſtanding. | 

Bur if any Action ſhould be brofight againſt 
him for ſuch Matters, and he ſhould juſtifie the 
Fact done by him as a Juſtice of Peace, he need 
not ſet forth his Commiſſion; for that remains with 
the Cuſtos Rotulorum, and he himſelf is a Judge of 
Record as hath been mentioned. 

The Law favours him in all Things which he 
doth in Execution of his Office, but in no Irregula- 
rities; therefore where he compounded 4 Recog- 
nizance, and did not return it to the Seſſions as he 
ought, and where he took 205. for every unlicen- 
fied Alehouſe, and converted the Money to his 
own Uſe, he was fined one thouſand Marks and 
committed during the King's Pleaſure, and was 
ordered to find Sureties for his Good Behaviour for 


a Year, and to acknowledge his Offence at the next 
Aſſizes. | 


Dire- 
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Coroner's Office is very ancient, and has 
been, and yet is, held in high Eſteem; for 
the Lord Mayor of London is held to be Coroner 
there. 2 Pro. 531. And the Lord Chief Juſtice of 
the King's Bench is Sovereign Coroner of all Eng- 
land, 4 Po. 57, b. And he upon View of the Body 
of one killed in open View, as a Coroner, may 
wake a Record returnable in the King's Bench 

id. 
But to come nearer to the intended Purpoſe ; 
amoneglt other Matters, it is the Coroner's Buſt. 
neſs to view the Bodies of ſuch as come to Caſual 
Deaths, make away themſclves, or are made a- 
way by others, or ſuſpected to be put out of the 
World by a violent Death, or dying languiſhing 
in Priſon, where there may be any Suſpicion the 
Party died not naturally, but by hard Ulage, 
Starving, -or that the Impriſonment canſed his 
Death, &*c. For he is to know, and certifie, how 
the King came to loſe a Subject. 

He is to have Viſum Corporis of a Priſoner dy- 
ing in a Gao!, by reaſon of Durefs. And the ju- 
ry or Inqueſt, beſore the Coroner, is to be of 
Perſons within the four next adjacent Villages, 
made by the Bailiffs or Conſtables ; and no Chal- 
lenge lies to any of them ſo legally ſummoned on 
the Inqueſt, 1 Cro. 135. And upon a View of 
the Body, and a ſtrict Examination how the Par- 
ty came by his Death, they mult give in their 
Verdict to the beſt of their Judgment, according 
to the Evidence, or other Matters appearing to 
them, whether it be Flo de ſe, he killed or drown- 
ed himſelf, Cc. or died by the Hand of other 

T 4 Perſon 
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Perſon or Perſons, or by the Fall of a Houſe, 
Wall, Timber, Kick of a Horſe, or any other 


Matter or Thing which brought the Party to an 


untimely End: And the Coroner being fo ſatisfied, 
he is to give his Warrant for the Burial of 
the dead Perſon, according as it ſhall be found 
by the Verdict; and an Indictment may be ground. 
ed thereon againſt the Perſons concerned; and in 
this Caſe he hath Power to commit or bind over 
the Party as he ſecs Cauſe, . 

He having Power only to inquire ſuper viſum 
Corporis, how the Perſon came by his Death, 
by whom and in what manner, and what 
Goods and Chattels he had at the Time of the 
Fact committed, ther-fore if the Body cannot 
be ſound, he hath no Authority to make any Inquiſi- 
tion; but in ſuch Caſe the Matter may be prelent- 
ed to the Juſtices in their Quarter Seſſions, and 
there found by the Jury ; and if The Perſon was 
Felo de ſe, this will entitle the King to a Forfeiture 
of his Goods. 

But ſuch a Finding and Indictment is traverſa- 
ble; and fo is an Indictment ſuper viſum corporis; 
tho” it hath formerly been held otherwiſe, Now 
the Reaſon why he is to take an Inquiſition only 
ſuperviſum Corpora is, that the Jury may lee whe. 
ther the Wound is mortal or not; and therefore 


the [Wound ſhuld be ſet forth ; and it muſt be alledg'd 


that it was mortal, and that the Party died of it: 
For where the Inquiſition was that the dead Perſon, 
cum cultro pretii Ofc. jugulum ſuum voluntarie & felo- 
rice & ut Felo de ſe ſecuit & ſeitſum occidit, it was 
quaſhed, becauſe it did not fer forth the Wound, 
and that it was mortal, and that he died of the 

Wound. | 
'Tis true, the Word 1Murdravit was omitted, but 
there ſeems to be no neceſſity of that Word in en 
Inquiſition, as (here is in an Indict ment; becaule there 
| Z | 128 ar 
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are Degrees in the Offence where one Man is 
killed by another: For in ſome Caſes tis Murder, 
in others Manſlavghter,. and in others Homicide 

infertunium ; and the Word Murdravit was in- 
ſerted at firſt in lndictments to exclude the Offen- 
der from the Benefit of Clergy : But there are no 
Degrees in the Offence where a Man is Felo de ſe ; 
and therefore in ſuch Caſe the word Mardravit is 
not neceſſary. 

This Inquiſition being quaſhed for the Reaſons 
before mentioned, the Coroner cauſed the Body 
to be taken up again, tho' it had been buried ſe- 
ven Months, and thereupon another Inquiſition 
was found ; of which Complaint was made, it be- 
ing done ar ſuch a diſtance of Time that the putri- 
fied Body might infect the People, and that it 
was done without Leave of the Court; for where 
the Body hath lain ſome Time, it ought not to be 
digged up without Leave: And to this the Court a- 
greed, it being a Nuſance fo to do; but at laſt 
this Inquiſition was traverſed, and a Trial ordered 
at the next Aſſizes in the proper County. 

A Man became Felo de ſe, and another ow'd him 
Money, againſt whom an Information was brought 
in the Name of the Maſter of the Crown- Office, 
for that the Money was forfeired to the King; 
but in ſuch Caſe the Subſtance of the Inquiſition 


muſt be ſet forth in the Information, otherwiſe tis 


void. 

As for the Witneſſes, the Coroner muſt take their 
Depoſitions in Writing, atteſted under their Hands, 
and he may bind them over to the next Gaol-De- 
livery, to give their Evidence there. 

If the Jury which are impanelled by him are 
ſworn, and the Witneſſes not ready to give their 
Evidence, he may adjourn them to another Day, 
and bind them by a Recognizance to appear 
again at that Time. 

When 
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- When he hath Notice given to come and view 
the Body, he muſt make a Precept directed to the 
Conſtable, where it lieth, to ſummon twenty-four 
Men (who are to be of the Jury) to appear before 
him at a certain Day and Place, to execute ſuch 
Matters and Things as ſhall then and there be given 
to them in Charge, concerning a dead Body then 
lying in ſuch a Place, &c. | 

And if the Body ſhall be buried before he comes, 
the Village ſhall be amerged; and he may cauſe 
it to be digged up again; the Village muſt 
be alſo amerced for not ſending for him in due 
Time, ſo that the Body is putrified before he 
comes, to the great Annoyance of the Jury and 
People. 

He may cauſe any Naſance to be ſound, by which 
the Death of the Party was occaſioned; as that 
ſuch a Bridge is in Decay, and by Reaſon of a 
Breach there, the Perſon going over it fell into the 
River and was drowned ; in fuch caſe the Town 
ſhall be amerced: But then it muſt be found that 
the Town was to repair. 

He is to take an Inquiſition upon the Flight of 
the Felon; and this is to entitle the King to a For- 
feiture of the Goods. 

If he is guilty of any Practice to ſuppreſs the 
Evidence for the King, the Inquiſition. may be 
ſet aſide upon a Motion in the Court of King's 
Bench, and Oath made of his Misbehaviour ; and 
if he negle& or omit to make an Inquiry after 
Notice, the Chief Juſtice of the ſaid Court may 
appoint Commiſſioners to do it; but then it muſt 
be ſuper Viſum Corporis, 

If he doth not come, having Notice of the 
Death of any Perſon, or if he doth come, and neg- 
legs to bind over the Witneſſes to the next Gaol- 


delivery, or doth not certify che a 
an 
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and the Inquiſition as he ought to do, he may 
be diſcharged of his Office, and fined by the 
Court. , 

And therefore, where a Coroner did not re- 
turn his Inquiſition, the Jury having found the 
Fact to be Murder, and the fame Perfon agaiaſt 
whom it was found, being indicted at the next 
Aſſizes for the ſame Fact the Jury there found 
it but Manſlanghter ; whereupon he confeſſed 
the Indictment, and pleaded a Pardon, which 
was allow'd ; yet the Court made him plead to 
an lndictment upon the Coroner's Inqueſt, which 
he did; and it was auterfoits convid, c. But for 


this negle& the Court fined the Coroner. 


In ſome Caſes a Melius inquirendum may be 
granted upon moving the Court of King's Bench 
for that purpoſe, but never after an Inquifition 
ſuper Viſum Corpors is filed, unleſs tis quaſhed up- 
on Oath made of ſome Miſdemeanour either in 
the Coroner or Jury; as that they did not give a 
Verdict according to Evidence, & c. 

The Forfeitures in theſe Caſes are called Deo- 
dandi, (1. e.) given to God, to appeaſe his Wrath 
for ſhedding Blood ; and for that purpoſe to be 
diſpoſed by the King in Works of Charity. 

But then it muſt be when any moveable things 
which are inanimate, or a Beaſt, cauſeth the un- 
timely Death of the Perſon ſlain, without the 
Will, Offence, or Fault of himſelf; and this muſt be 
found by Inquiſition, as aforeſaid, -for till then 
tis not forfeited. 

Anno 3 Will. A Coach man driving furiouſly 
through the Street at Oakingham in Berks, run the 
Fore- Wheel againſt a Poſt, and was thrown out of 
- and kill'd between the Wheel and the 
Poſt. 

The Coroner's Inqueſt found the Poſt a Deo. 
dand ; which being contrary to the receiv'd Opi- 
nion, 
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nion, that nothing can be forfeited but what 
moves to the Death of the Party, nd the Poſt be. 
ing fix d in the-Ground, was immovable; therefore 
a Motion was made for a Melius inquirendam. Some 
of the Jury were order'd to attend the Court, 
which they did; but there being no Miſdemea- 
nour proved againſt them, the Court refuſed to 
grant a Melius inquirendum, there being no other 
Reaſon alledged, but becauſe they found a Poſt 
to be a Deodand. 

Laſtly, as to chooſing this Officer, 'tis done 
by Vertue of the Writ de Coronatore Eligendo, direct- 
ed to the Sheriff, who gives Notice of the Time 
and Place. and there he is choſen by the Free- 
holders of the County ; and when he is choſen, 
the Sheriff is to certify it, and the Name of the 
Perſon. 

He is likewiſe to adminiſter the Oath of his 
Office to him; and becauſe he is elected by the 
Freeholders, his Office is not determined by the 
Demiſe of the King. . 

When he is thus choſen, he is then a judicial 
Officer, and for that reaſon cannot make a De- 
puty ; and being an Officer at Common Law, 
for the Adminiſtration of Juſtice, he was to have 
no Fee for executing his Office, till by the Stat. of 
3 H. 7. he hath Authority to demand the Fee of 
135. 44, of the Goods of the Slayer, ſuper Viſum 
Corporis; and if he hath none, or is fled, then the 
Town may he amerced, for ſuffering the Crimi- 
minal to eſcape, and he may take his Fee out of 
that Amercement. b 
But he cannot demand any Fee upon viewing 
. the Body kil'd by any Misfortunez; and in ſuch 
caſe, if he ſhould refuſe to do his Office with- 
out being paid his Fee, he ſorſeits 40 5. per 1 H. 8. 
cap. 7. 

0 
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So likewiſe, if he exacts above 135. 44. for 
himſelf, ſuper viſum Corporis, and 2 5. for his Clerk, 
he ſhall be fined 40 s. 

He is likewiſe a miniſterial as well as a judicial 
Officer; for if there is any juſt Exception againſt 
the Sheriff, as being of Kin, or Tenant to either 
of the contending Parties, or where there is a 
reaſonable Cauſe to ſuſpect any Paitiality ; in ſuch 
Caſe the Proceſs ſhall be directed to the Coroner, 
and he ſhall return the Jury ; But then all Pra. 
ceſs in the ſame Suit muſt likewiſe be directed to 
him, tho* a more impartial Sheriff, ſhould be made 
depending the Action. 

If he return fugam fecit, tis not tranverſable but 
if his inqueſt find the Perſon Felo de ſe, it may be 


traverſed. 
Dead Bodies. 


The Law, ſays Raſtal, is, If a Man or Woman, Cc. 
be wounded, and thereby in Peril of Death, the 
Party that did it, or was helping in doing it, be- 
ing apprehended, may be committed and kept in 
Cuſtody, till it be perfe&tly known by the Teſti- 


mony of skilful Perſons, whether the wounded. 


Party will live or die of thoſe Wounds or Blows 
given; and if he die, the Coroner, upon View of 
the dead Body, ſhall efiquire of him or them that 
that have done the Fact, whether Man or Wo- 
man, and take the Names of them that were pre- 
ſent as Witneſſes, or any other ways knowing of 
it. As alſo he ſhall take eſpecial Notice of the 
Abettors or Concealers in, or towards the Fact, or 
any therein concerned, and ſo found, to inroll 
and certify the ſame. | 

The Coroner, according to his Inqueſt, ſhall 
give in their Verdict, if there be Cauſe ; for he is 
to take care to proſecute the Offender or Offen- 


ders, if the Relations of the Deceaſed or ethers, 


refuſe 
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refuſe or are ſlack in fo doing; ſo that if any 
Man, Cc. be ſlain or murthered, thereof the Slay. 
ers, Murtherers, Abettors, Maintainers and Comfor- 
ters, may be indicted, and brought to Arraign- 
ment and Trial of the Iſſue, whether they are guil- 
ty of the Murther, Manſlaughter , Cc. or not 
guilty 3 which may be done any time in a Year 
and a Day after the ſame Felony and Murther 
committed, which muſt be dated from the time 
of the wounding or beating, not from the 
time of the dying, if the Party languiſh and live 
any time after, though ſomewhat conſiderable, as 
a Week, a Month, or more. 

And the Wife, or Heir of the Perſon ſo ſlain 
or murthered, as the Caſe requires, may com- 
mence his, or her Appeal, in proper Perſon, any 
time within the Year after the ſaid Felony done, 
before the Sheriff and Coroner of the County 
where the ſaid Felony and Murther was done, or 
before the King in his Bench, or Juſtices of Gaol- 
delivery. And the Appellant in any Appeals of 
Mufther, or Death of a Man, Cc. where Battel 
by the courſe of Common Law lieth not, may 
make their Attorneys, and appear by the ſame. 

And the ſaid Appeals, after they be commenced, 
may be proceeded in-to the end of the Suic and 
Execution. 1 

If a Murtherer, or Manſlayer, eſcape, the Ju- 
ſtices of Peace have Power to enquire of ſuch 


Eſcapes, and to certify them in the King's Bench; 


and that after the Felony found, the Coroners de- 
liver their Inquiſitions before the Juſtices the next 
Gaol-delivery, in the Shire or County where the 
Inquiſition is taken; and they are to proceed a- 
gainſt ſuch Murtherers, if they be in Gaol, or 
elſe certify the Inquiſition in the King's Bench, or, 
as it is worded, Put the ſaid Inquiſition before the 
King in his Bench. Al 
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All ſuch Coroners as are remiſs in their Office, 
or Duty of their Place, and make not their re- 
ſpective Inquiſitions upon the View of the dead 
Body, and certify not according as aforeſaid is 
ordained, every Coroner, ſor ſuch Offence, ſor- 
feits to the King 5 J. by 3 Hen. J. c. 1. 

And now, that the Coroner may not be igno- 
rant what is Murther, I ſhall briefly lay it down 
in general, and many material Particulars. 


Of Marther. 


This is, the Killing any Perſon within the Realm 
upon Malice foretbought, the Death enſuing within 
a Year and a day after the Fact. 

Which Definition is thus explained; and firſt 
as to Killing : This may be done by Famiſhing, 
Poiſoning, Smothering , Strangling, and by ſeveral 
other Means, and with ſeveral Inſtruments ; as by 
laying a ſick Man in the Cold, by Reaſon whereof 
he died; by hiding an Infant under Leaves of 
Trees, who was afterwards deſtroyed by Vermin ; 
by ſetting a Dog at a Man, accuſtomed to bite or 
to do milchief, he knowing thereof. 

And, as to the Perſon killed, it muſt be in Re- 


rum Natura; for if a Woman take Poiſon to de- 


ſtroy the Child within her, tho' ſhe is quick, tis 
not Felony if it die with that Poiſon, unleſs tis 
firſt born, and die afterwards by that means ; but 
tis a great Miſpriſion. h SEE 
But he who adviſes her to deſtroy it before tis 
born, and if it happens afterwards to be born, 
and then killed, the Adviſer is acceſſary to the 
Death. » 
(2.) the Killing muſt be within the Realm; for 
if a Man is wounded and dieth beyond Sea, the 
Criminal cannot be puniſhed at Common Law, 
2 ut 
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but he may before the Conſtable and Marſhal ; 
and this is by Vertue of the Statute 22 H. 8. 
cap. 13. 

If a Man is wounded at Sea, and dieth with 
that Wound on the Land, this is an Offence, but 
not puniſhable (as my Lord Hale tells us) at Com- 
mon Law; and yet it cannat be denied but that 
the Killing ſhall have Relation to the Death, and 
not to the Wound. 


Striking in one County and the Perſon dying 


in another, the Offender ſhall be tried in that 
County where the Perfon ſtricken died; but 
where a Man is Acceſſary in one County to a 
Murder done in another, and when the Principal 
is convicted, and that Conviction is certified, the 
Acceſſary may be tried in that County where he 
was accellary. 

3.) As to Malice forethought, it may be either 
implied or expreſs. 

Malice implied may be collected by ſeveral ways 
and means, (vix.) From the manner of the Act 
done; as if a Man rides into a Fair with an un- 
ruly Horſe, knowing him to be ſo, and on pur- 
poſe to do Miſchief; or throws a great Stone o- 
ver a Houſe amongſt a Multitude of People, know- 
ing them to be there, theſe and ſuch like, are 
unlawful Acts, and i; ſhall be preſumed that the 
Perſon had an ill Deſign in general, tho' not a- 
* any particular Perſon; and this implies Ma- 

Ice, 

So where a Smith ſtruck his Servant with an 
Iron Bar and kill'd himtz or if a Farher, or School- 
maſter, corre& his Son or Scholar with improper 
Inſtruments, which in all Probability may kill 
them, and death enſues, tis Murder. 

So where a Woman «kick'd and ſtamp'd on 
her Child's Belly and kill'd it; in all theſe Caſes 
*is Murder, and the Law ſupplieth Malice in che 
Offenders. But 
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But in a late Caſe of one Margridge, we are 
told, That if a Man aſſaults another with a dan- 
gerous Weapon, but without any Prodbcation, *is 
expreſs Malice from the Nature of the Fault, which 
in itſelf is cruel, 

Such a Provocation which may extenuate the 
Fact and make it Manſlaughter, muſt be where 
there is ſome actual Force or Violence offered or 

done to the Perſon killing by him that was killed; 

for the moſt opprobrious Words or affronting 
Geſtures, are not accounted in Law any Provo- 
cation, unleſs there is ſome Aſſault. 

But if angty Words paſs, and afterwards one 
ulls the other by the Noſe, or if he only fillips 
im with his Finger, and the Perſon thus aſſault- 

ed kills the other, this is no more than Man- 
laughter; becauſe the Peace was broke by the 
Perſon who was killed, 

But where the Peace is firſt broken by the Per- 
ſon killing, there 'tis otherwile ; and this is the 
Caſe of Mawgridge before mention'd, (viz.) He 
threw an empty Bottle at Mr. Cope, which ſtruck 
him onthe Head, and immediately drew his Sword 
and gave him a mortal Wound; but between the 
time of his drawing the Sword and the Wound 
given with it, Mr. Cope threw another Bottle at 
Maugridge, with which he broke his Head, but. 
Mr. Cope was kill'd, his Sword being never drawn: 
This was adjudg'd Murder upon a ſpecial Verdict, 
and of Malice prepenſed, becauſe the throwing 
the firſt Bottle was with a Delign to do ſome 
Miſchief, and the ſudden drawing his Sword was 
to proſecute that Deſign 3 and though Mr. Cope 
threw another Bottle at Mawgridge betore the 
Wound was given, that will not alter the Calc, 
becauſe it was in his own Defence, and therefore 
lawful for him to throw ĩt. | 1 
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If two Men give each other reproachful Words, 
and a thirg Perſon ſtrikes one of them and kills 
him, this is Murder. 

So where one Man aſſaults another without any 
manner of Provocation, and uns at him with his 
Sword drawn, and then the Perſon aſſaulted draws 
his Sword in his own Defence, and is killed, this 
is Murder. 

But if ewo Men fight, and a third comes in to 
aſſiſt one of them, and killeth the other, this is 
only Manſlaughter, becauſe there was an actual 
fighting, and the Peace broken between the other 
two before the third came in. g 
And yet if a Man is unduly arreſted, or by any 
other means deprived of his Liberty, and he ſubmits 
without, making any Reſiſtance, and another in 
reſcuing him kills a Man, this is Murder; becauſe 
Injuries muſt not be redreſsd by Force or Vio- 
lence, but by Law. 

If one who is wounded ſhall negle& his Cure, 
or lives afterwards in a diſorderly manner, yet if 
he dies of his Wounds, 'tis either Murder or Man- 
Naughter, as the Caſe ſhall fall out upon the Evi. 
dence; and the Reaſon is, becauſe the Wounds 
_ the principal Cauſe of the Death which en- 
_ | 
. Malice is likewiſe implied where one kills ano- 
ther who hath not a Weapon drawn ; which are the 
very words of the Statute x Fac. cap, 8, common- 
ly call'd, The Statute ,again{t Stabbing. 

Five Years after the making that Statute it was 
held, That if the Perſon ſlain had but a Stick in 
his Hand, it ſhould be accounted a Weapon 
drawn. 

The Words of the Statute are, (vis. Stabbing 
another who hath not then any Meapon drawn, or 
that hath not then firſ# ſtricten the Party Rn 
anc 
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and the Perſon dying within ſix Months then next 
following; this is Murder by that Statute without 
benefit of Clergy. There is a Proviſo, that the Act 
ſhall not extend to one who kills another in his 
own Defence, or by Misfortune, nor to one who 
in N the Peace, or correcting his Child or 
Servant, ſhall unwillingly commit Manſlaughter. 

Several Caſes have happened upon this Statute, 
which hath been expounded with a great deal of 
Nicety in reſpect to theſe words (viz.) Or that 
hath not then firſt ſtricken the Party who ſtabs, 

As for Inſtance; In the gth Year of Car. I. 
one Byard ſtruck Ward, who ſtruck him again, 
and then Byard ſtabb'd him: The Queſtion was, 
whether he ſhould have his Clergy, becauſe the 


Perſon fo ſtabbed, ſtruck. him before the Stab was 


given? And adjudged he ſhould not; becauſe the 
words firſt ftricken in the Statute ſhall be conſtrued 
the very ficſt Stroke given by the Perſon lain at 
the beginning of the Quarrel, and not any Stroke 
before the Stab; ſo that if he who is killed, did 
not give the firſt ſtroke, the other who killed 
him, tho' he was ſtricken before the Stab, ſhall 
not have the Benefit of his Clergy. | 
There have likewiſe been ſeveral Expoſition 
upon the Words what ſhall be a Weapon then drawn : 
As where two quarrelled and one threw a Pot at 
the other, but it miſſing him, the other drew his 
Sword and killed him: The Matter was found 
ſpecial, and the Doubt ariſing whether the Par- 
ticle then ſhould relate to the Beginning of the 
Quarrel, or to the time of the Stroke, it was the 
better Opinion, that it ſhould relate to the Be- 
ginning of the Quarrel ; for it in fighting one 
lets his Sword fall, or throws it at che other and 
is then killed, tis plain he had not a Weapon then 


drawn, that is, either to defend himſelf or oftend his 
92 Adver- 
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292 Of Murder. 
Adverſary, at the time when he had the Wound given; 
but yet becauſe it was once drawn during the 
Quarrel, the Priſoner ſhall have his Clergy. 

The Defendant was indicted for Stabbing, and 
two more who were preſent and abetting him, 


and they were all found guilty ; yet the Perſon 5 
who gave the ſtroke ſhall be only hanged, and 4s 
the other ſhall have their Clergy ; for where tis 


known who gave the Stab, tho' all who were 
preſent and abetting are Principals, yet the Sta- 
tute being fo penal, ſhall be extended to him a- 
lone who actually tabbed the other. 

Amo 15 Car, A Welſhman having a Leek in 
his Hat on St. David's Day, was jeered by a Por- 
ter in the Street, and thereupon he took a Ham- 
mer out of one Marbury's Shop, and threw it at 
the Porter, but mifling bim, kill'd Marbury : The 


Queſtion was, Whether this was within the Sta- : 
ture of Stabbing ? for Marbury had not a Japon — 
thendrawn: and adjudged that it was not; and pro- 


bably the Reaſon may be, becauſe the Welſhmarn 
had no Anger againſt Marbury; and he was within 
the Proviſo of the Act, which exempts the killing ) 
by Misfortune as this was. 

But thoſe who have ſeen this Record tell us, | 
that the Mhmap, whoſe Name was Williams, 
was not indicted for Murder, but for Manſlaugh- 
ter on this Statute; and that if he had been indi. 
ed for Murder, he ought to have been found 
guilty, becauſe the Provocation was not fo great 
as to excice him to kill another. 

Malice fhall likewiſe be implied in many Caſes 
where an Officer is kill'd in the Execution of Ju- 
ſtice; but in ſome tis only Manſlaughter. 

If a Conſtable, or any other Perſon alliſting him 
in the Execution of his Office, is killed, this is 
Murder; but then the Perſon who killed * 

| now 
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know he was Conſtable, and that he came to 
keep the Peace; otherwiſe 'tis no more than Man- 
laughter. ZIP 

All who are preſent and aſſiſting a Perſon ar. 
reſted, if the Officer is kill'd, and they knew the 
— was arreſted, are Principals in the Mur- 

er. 

Several came to rob a Park, and one of them 
kill d the Keeper; tis Murder in all of them, tho 
they were at ſome diſtance when the Fact was 
done, becauſe they came into the Park to do an 
unlawful Act, and for that reaſon Malice ſhall be 
implied. 

But in theſe Caſes following, tis but Mam 
ſlaughter. 

. As if the Officer is doing any thing which is 
not warranted by Law ; as it he open a Window 
or Door to arreſt a Man, and is killed, tis only 
Manſlaughter. 

An Officer had a Warrant to arreſt the Defen- 
dant A. B. Knight, and he was not a Knight, 
but a Baronet, and the Officer was killed; this is 
Manſlaughter, becauſe he bad no Authority to 
arreſt the Baronet, for his Warrant was illegal; 
but if there is only a Miſtake or Error in the Pro- 
cels, tis otherwile. 

A Collector of the Chimney-Money diſtrain'd 
a Silver Cup for the Duty; and the Maid- ſervant, 
in the Abſence of her Maſter, hindted him from 
Carrying it out of the Houſe, for which he beat 
her againſt a Poſt and killed her ; this was held 
Manſlaughter. 

Several Owlers had loaded Wool in order to 
tranſport it, which was againſt Law for them to 
do; they were oppoſed by the Kinz's Officers 


in the Niaht time, and one of the Owlers ſhort off 


a Gun and killd one of his own Company ; 
| 95 this 


this was only Manflaughter, becauſe it did nat 
appear that he diſcharged the Gun againſt any of 
the King's Officers, tho' it might be reaſonably 
intended he did; becauſe he was armed with a 
Gun, and was in Proſecution of an unlawful De- 
ſign, in which he was obſtructed; but if it had 
been found that he diſchargd the Gun at the 
King's Officers, in ſuch caſe, if he had kill'd one 


of his own Party, tho' by Accident, it had been 


Murder, but not in the reſt, unleſs they knew he 
deſign'd to kill any of the King's Officers. 

In ſome Caſes Malice may be collected out of 
the Circumſtances, ſhewing the Temper of the 
Perſon killing. 

As if one aſſaults another with an Intention to 
rob him, and being reſiſted, he kills the true Man, 
this is Murder; ſo cis if a Gaoler kills a Priſaner 
by hard Uſage. 

If ewo fight in a Tavern and are parted, and 
one of them alledgeth the Place to be very in- 
convenient to fight in, and thereupon they ap- 
point another Place to which they both go imme- 
diately and there fight, and one is killed; tis 
Murder, becauſe Reaſon prevailed more than 
Paſſion, ſo as to judge of the Conveniency ot the 
Place. 

So if two quarrel in the Morning, and fight 
in the Aſternoon, and one is killed, tis Murder; 
for there was a reaſonable diſtance of T'me by 


which the ſudden Heat might be allayed, and 


therefore the ſecond Meeting muſt be with a ma- 
licious Intent to do Miſchief. 

There is a very nice Diſtinction made by ſome 
former Writers on this Subject, (viz. } It two quar- 
rel and one is wounded, afterwards they meet and 
the wounded Man kills the other, tis Murder; 
becauſe Malice ſhall be intended in him, 8 
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ed by the Wound he had receiv'd ; but if the 
wounded Man had been killed by the other, that 


would have been only Manſlaughter, becaufe it 


ſhall be intended that his Malice was over -by 
giving the *Wound, 

Some Provocations are fo violent, that they 
mitigate the Crime and make it Manſlaughter, 
which otherwiſe would have been Murder. 

As where the Husband found his Wife in the 
very Act of Adultery with another, and killed him. 

So where two Boys fought near their Fathe:s 
Houſes, and one of them being bloody, went im- 
mediately to his Father and complained, he being 
then a Mile from the other Boy, but he went 
forthwith and beat him ſo that he died; this was 
held only Manſlaughter. 

Malice expreſs in the Principal who doth not 
at; as where a Man reſolveth to do any thing 
which is unlawful and Death enſuech, this is 
Murder. 

If the Deceaſed challengeth the other who reſu- 
ſeth to fight, and afterwards upon Importunity 
they meet, and he kills the other, dis Murder. 

All who are preſent and afliſting are Principals; 
but + if they are not preſent, yet if they come to 
do an unlawful act, and are in the ſame Houſe 
and Place, tho' at a diſtance, tis Murder in all. 

Where the Act is deliberate and malicious, and 
Death enſueth, tho' the Offender did not intend 
to kill any one, yet 'tis Murder: As where a 
Park-Keeper finding a Boy in the Park ſtealing 
Wood, tied him to a Horſe's Tail, and the Horſe 
running away With the Boy thus tied, he was 
killed ; this is Murder. 

If there is Malice between two, and one ſtriketh 
at the other and killeth a third Pei lon, tl:15 is 
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So where one bought Poiſon to kill anther, 
and a third Perſon eat it, tis Murder. 

Two or more come to do an unlawful Act, 
and one of them killed another, tis Murder in 
both, if abetting, or ready to abet; but then he 
muſt know of the malicious Deſigu of the other, 
and the killing muſt be in Purſuance of that un- 
lawiſul At; and not on'y fo, but it mult be done 
deliberately ; for if upon a ſudden Affray tis only 
Manſlaughter. 

Beſides, the unlawful AR ought to tend to the 
Hurt of another, either immediately, or by conſe- 
quence ; As where Perſons aſſemble in a riotous 
manner with offenſive Weapons, and one is kit. 
led, 'tis Murder. 

Two having Malice fight, the Servant of one of 
them no: knowing the Malice, killeth the other,this 
is Murder in the Maſter, and Manſlaughter in the 
Servant. | 

One commands another to kill a third Perſon 
wicifa Sun, and he killed him with a Gun; 
this is Murder in the Perſon commanding ; but it by 
Miſtake he had killed another, and not the Per. 
fon whom he was commanded to kill, then *cis 
Murder in the Perſon killing, and he who eom- 
manded the killing the third Perſon, is not fo much 
as Acceſlary. | 
If one command. another to beat a third Perſon, 


and he doth it fo that Death enſueth, tis Murder 


in kim, and the Perſon commanding is Acteſlary 
to it. 
In ſome Caſes the Crime is aggravated by the 
Quality and Condition of the Offender ; As where 
a Mea: ſervant and a Stranger conſpired to rob 
the Mitre, and in the Night-time the Servant 
let the Stranger into the Houte and lighted him to 
her Miſtreß's Bed, where he killed her; the. Ser- 
vant 
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vant only holdind the Candle; this was adjudged 


Murder in the Perſon who did the Fact, and Pet. 


ty Treaſon in the Servant. 

So where the Wife and her Servant agreed upon 
a Time and Place to kill the Husband, and the 
Servant alone in the ablence of the Wife did the 
Fact; this is Petty Treaſon in both; but if he 
had been killed by one who was not his Servant, 
the Wife ſhould be hanged and not burnt, be- 
cauſe ſhe cannot be guilty of Perit Treaſon, where 
the Principal is only guilty of Murder. 

By a Statute made in the Reign of King Fames 
I. *tis enacted, That where a Baftard-child ſhould 
be concealed, it ſhould be taken to be born 
alive, and if 'tis dead, it ſhall be adjudged to be 


- murdered. 


So that by this Statute Concealment is made the 
Crime, and an Evidence that the Baſtard was 
murdered. 

Now if a Woman with Child of a Baſtard, and 
going well to Bed is taken with travailing Pains 
in the Night, and Knocks for ſome body to aſſiff ber, 
but is delivered without any help, and then puts 
the Child in a Trunk and conceals it for a Day, 
if there is no Sign of Hurt on the Body, 'tis not 
Murder within this Statute, becauſe by her calling 
for ſome Aſſiſtance ſhe had no Intent to conceal it; and 
there being no viſible Hurt, it ſhall be taken that 
the Child was de d. born; but if there had been 
an Intent to conceal it, then 'tis Murder tho' the 
Child was not born alive. 


Of Manſlaughter. 
MI is the unlawful killing of a Man 


upon a ſudden Provocation in the Heat of Blood, 
and without any Malice, 


By 
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By this Definition ic appears, that ther muſt 
be no deliberate Act, but ic muſt be a ſudden 


Falling out; and the Act which they are about, 


muſt be unlawful ; for if tis lawful and Death en. 
ſues, then tis only Chancemedley. 

A ſudden Falling-out is where two Men fight and 
one of them breaks his Sword, but a Stranger im- 
mediately lends him another, with which he kills 
his Adverſary ; this is Manſlaughter in both. 

Two fight and are parted, but immediately 
meet again and one kills the other ; this'is only 
Manſlaughter, becauſe it was a continued 4fray. 

If there is Malice between two and the Decea- 
ſed challenged the other, who refuſed to meet, 
but ſaid he ſhould go to ſuch a Place, where the 
deceaſed met him and was kill'd, this is Man- 
ſlaughter. 

Where a Man entred an Houſe with Force, and 
thoſe who came to take Poſſeſſion ſet it on fire, 
and he who was within ſhot and kill'd another 
without; tis Manſlaughter, becauſe his Entry was 
unlawful. 

A. Servant draws his Sword in Defence of his 
Maſter, and in the Quarrel the Maſter is kill'd, 
tis Manſlaughter in the Servant. 

A Priſoner in Execution for Debt eſcapes, 
and the Keeper coming to the Place where he 
was, kills him, either in purſuing or reſiſting him; 
tis Manſlaughter. 

Unlawful Acts where Death enſues are many; 
I ſhall inſtance in a few: Playing at Foils, throwing 
Stones, ſhooting at Deer in another Man's Park, 
forcibly Entring aud Ejecting another, and ſuch like, 
are unlawſul Acts, but without any malicious In- 
tent to kill any one; and therefore where Death 
enſues in theſe and ſuch like Acts, 'tis only Man- 
laughter. | | 

Bailiffs 
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Bailiffs coming to ſerve an Execution, and the 
Debtor having notice of it ſhuts his Doors, which 
the Officers break open, and one is kill'd; *cis 
only Manſlaughter, becauſe the Breaking the 
Door was unlawful : The Offender hath the Bene- 


fit of his Clergy the ficſt time, but forfeits his 


Goods and Chattels. 


Of Chancemedley. 


Hu is where a Man kill d by another, caſually, 
when he 16 doing any thing which u lawfal, 
and without any Intent to do Hurt ; As ſhooting 'at a 
Bird is a lawful Act, and if in ſuch caſe a Man is 
killed, tis only Chancemedley ; and ſo *tis where a 
2 cortects a Son or Servant, and Death en- 
Ues. 
A Houſe was building at ſome diſtance from 
the High. way, and one of the Workmen being 
about to throw a piece of Timber from the Houſe, 
called out, Stand clear, the Timber fell upon one 
of the Labourers, and kill'd him; this was held 
Chancemedley, for he was doing a lawful Act, and 
had no Intention to do any Hurt, becauſe he gave 
Notice what he was about to do; but if it had 
been in the Streets in London, or any other great 
City or Town, it had been Manſlaughter, becauſe 
of the continual paſſing of the People; but in this 
caſe the ſpecial Matter muſt be found, that the 
Court may judge whether the Killing was by 
Misfortune, or not; for tis not ſufficient to find 
it generally. 

My Lord Coke tells us, there is no expreſs Judg- 
ment in Cbancemedley, but the Offender forfeits 
his Goods, and hath a Pardon of courſe, which 
is obtained by a Certificate of the Judge to the Lord 
Chancellor, who thereupon iſſues out a Pardon. of 
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Of the Office and Du of a Conſtable, 


Oth the High and Petty Conſtables are Offi 
cers at Common Law, and ſeem to be con- 
ſtituted at firſt for the Eaſe and Aſſiſtance of the 
Sheriff who had the Care of the whole County; 
but he alone could not fo well preſerve the Peace 
as when afliſted by others; therefore every Coun- 
ty was divided into Hundreds 5 and a High Conſta- 
ble was fet over each Hundred, whoſe Office was 
to keep the Peace and ſuppreſs all Diſorders and 
Riots: Neither was he together with the Sheriff ſuf. 
ficient for that purpoſe ; for afterwards Petty Con- 
fables were appointed in every Town and Village 
of each Hundred, and theſe were to aſſiſt the 
High Conſtables. | 
he High Conſtable is choſen by the Steward 
at a Court-Leet, or by the Preſentment of the Jury 
there: Such Chooſing muſt be warranted by Cu- 
ftom ; and in Places where the Leet is uſually kept; 
and in ſuch Caſes the Juſtices of Peace have no 
Authority to meddle. 

But where there is any Neglect or Refuſal to keep 
a Leet, or to chooſe a High Conſtable, the Juſtices 
in their .Ouarter-Seſſions, may appoint and ſwear 
one; and this is now the uſual Courle. 

The Perty Conſtable is choſen by the People of 
the Pariſh ; but in Wales two Juſtices, ( Quorum unus) 
appoint him by Virtue of the Statute 34 H. 8. 

The Petty Conſtables o»ght to be honeſt and 
able Men both in Body and Eſtate, and not of 
the meaner Sort; and therefore it hath been held 
that they ought not to be choſen by Houle or 
Cuſtom, if not fit to execute the Office. 

But tis now ruled, That a Cuſtom for he Inha- 

itants 
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bitants to ſerve by Turns is good; fo if it happen 
on a Woman ſhe muſt provide one to ſerve the 
Office. 

Formerly it was a Queſtion, Whether a High Con- 
ſtable could make a Deputy? But *tis now allowed; 
yet he muſt anſwer for the Miſcarriages of his De- 
paty, unleſs he was allowed by the Court of Seſſi- 
ons. 

The High Conſtable is to be reſident where he 
is choſen; and if he is not qualified for the Office, 
or if he die, or move out of the Hundred, two Ju- 
ſtices may chooſe and ſwear another ; and he is to 
execute the Office till the next Leet or Seſſions, 
and then the Steward or Juſtices may either ap- 
prove him, or appoint and ſwear another; and he 
is to continue in his Office for a Year; and if lon- 
ger, then upon Complaint to che Seſſions they may 
diſcharge him. 

When he is choſen if he refuſe, to ſerve, the Ju- 
ſtices may bind him over to the Aſſiſes or Seflions, 
where he may be indicted and fined ; but then the 
Indictment muſt ſet forth the Place where he was 
required to take the Oath of the Conſtable, and be- 
fore whom he refuſed to be ſworn; for *tis not 
ſufficient to alledge generally that it was at the 
Seſſions. 

If any Action at Law is brought againſt him 
for any Thing done in the Execution of bis Office, 
it muſt be laid in the County where the Fact was 
done; and he may plead the General Iſſue, and 
give the Special matter in Evidence; and if he te- 
cover, he ſhall have double Coſts. 

But ſeveral Perſons are exempted from this Office; 
as Attorneys, Clergymen, Juſtices of the Peace, In- 
fants, Lawyers, Phyſicians, poor Men, old and ſick 
Perſons, but not Tenants in Antient Dem ne. 5 
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Of the Duty of 4 Conſtable in Aﬀeays. 


E may by Vertue of his Office put a Man 
H into the Stocks who breaks the Peace, in bis 
View ; or he may ſecure him till he can carry him 
before a Juſtice of Peace; without any Warrant, but 
if the Quarrel is over before he come, he muſt then 
have a Warrant. 

H he hath Notice of a Quarrel and reſuſeth to 
go to the Place, he may be preſented by the 
Grand Jury at the Seſſions, and fined, 

If any Perſons are about to quarrel, he may 
command them to depart ; and if they reſiſt him 
in ſuch Caſe, he may juſtiſie the Beating them; he 
may command other Perſons to affiſt him, and if 
any of them happen to be killed, 'tis Murder. 

He may break open the Doors of an Houſe 
where any Perſons are quarrelling and fighting ; 
and if any of them are wounded, he may ſecure 
the Offender ?*cill he can bring him before a Ju- 
{tice of Peace. 


Ale- houſes and Inns. 


HE Conſtable is to levy ewenty Shillings to 
the Uſe of the Poor, upon ſuch who keep 
unlicenſed Alebouſes, and he may fell the Goods on 
which he, levies it aſter three Days; and if no 
Diſtreſs can be had, he may cauſe the Offender 
to he whipt ; and it he neglect it, then one Juſtice 
may commit the Conſtable without Bail, untill 
the Alehoute-keeper is puniſhed, or fintil the Con- 
{table pay forty Shillings to the uſe of the Poor, Cc. 
He muſt levy ewenty Shillings upon an Ale- 
houſe-keeper ſelling leſs than in full Quarts, Cc. 
or he forfeits-ſorty Shillings himſelf, to be levied 
by a Warrant of one Juſtice ; and if no Diſtreſs can 

be taken, then he muſt be committed. 8 
& 


Pa. 22 


Of Conſtables. 303 
He likewiſe having a Juſtice's Warrant, muſt le. 


vy ten Shillings upon an Alehouſe-keeper who 


ſuffers a Townſman to ſit tippling in his Houſe, or he 
forfeits forty Shillings himſelf; and fo he muſt if he 
doth not certifie the Default of a Diſtreſs to be had 
to levy the ten Shillings within twenty Days after 
he hath the Warrant. | 

He muſt levy three Shillings four pence on thoſe 
who are convicted of ſitting and Tippling in an Ale- 
bouſe ; or if he negleR, having a Warrant for that 
purpoſe, he mult forfeit ten Shillings. 

He muſt levy five Shillings for the Uſe of the 
Poor on thoſe convicted of Drunkenneſs, or put 
him in the Stocks for ſix Hours. 

He may cauſe thoſe Inn-keepers to be indicted 
at the next Seſſions, who refuſe to lodge Travel- 
lers, pay ing or offering to pay ready Money. 


Armed Men. 


nſtables may take away the Arms of them 

who ride or go armed in Terrour of the 
People, and may bring theſe Perſons before a Ju- 
ſtice of the Peace to find Sureties for their Good Be- 
haviour. 

They muſt aſſiſt thoſe Perſons who have War- 
rants from the Lieutenancy to ſearch for Arms; 
but it muſt be in the Day-time, unleſs ia Towns; 
and they may enter forcibly, it reſiſted, 


Bridges. 


Uſtices in Seffions, upon Preſentment made by | 
J the Grand Jury that a Bridge is in Decay, 
and tis not known who ſhall repair it, may aſſeſs 

| | the 


the whole County in proportion, as hath been uſu. 
ally aſſeſſed. 

The Money thus aſſeſſed muſt be collected by 
the Petty Conſtables and Headboroughs of every Pa- 
riſh, or by ſuch as the Juſtices in Seſſions ſhall ap- 
point; and it muſt be paid to the High Conſtables 
of each Hundred within ſix Days after tis colle&- 
ed; and they muſt pay it to fuch Perſon as the Ju- 
ſtices by a Seflions- Order ſhall appoint, and that 
within ten Days. 

The Petty Conſtables and Headboroughs muſt 
demand the Money of each Perſon on whom tis 
aſſeſſed ; and if tis not paid within ten Days 
after Demand, he may levy it by Diſtreſs, &&+c, 
rendring the Overplus, and deducting the Charges; 
and if he neglect to aſſeſs, collect or pay the Mo- 
ny, he forſcits forty Shillings for every Offence. 

Where a Manor is held by the Tenure of re- 
pairing a Bridge, and afterwards that Manor is 
divided and old to ſeveral Perſons, every one of 
them is ſubje& to the whole Charge of repairin 
and the reſt muſt be contributary; for it ſhall 
not be in the Power of the Seller to apportion 
the Charge, 


Clothiers. 


'F HE High Conſtable of every Hundred may 
hear and determine all Complaints between 


Clothiers and their Work-folks, which Work-folks 


muſt be paid their Wages in ready Money, and 
they muſt perform their Duty in thein Occupati- 
on, or they forfeit double Damages to the Party 
grieved; and the High Conſtable may commit 
ſuch Workmen till they make full Satisfaction for 
the Damages. i 
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The High Conſtable may iearch for and ſeize 
Ropes, Winches, Cc. uſed for unlawfull ſtretching 
the Cloaths ; and if reſiſted, the Offender forſeits 

ten Pounds. Lege ; 


| Cuſtoms of the King. 
C Ouſtables muſt upon Requeſt aſſiſt all Perſons 


who have a lawfull Warrant to ſearch for 
Goods which have not paid the Duties or Cuſtoms, 
and he may (if within a Month after the Offence 
committed) enter into any Houſe in the Day- time; 
and if he is refuſed or reſiſted in making ſuch Entry, 
he may break open the Doors, 
He muſt likewile aſſiſt all Perſons appointed by 
the King to collect or manage his Cuſtoms. 


Deer-ſtealers. 


f Hel: Conſtable is to levy the Penalty by 
Warrant from one Juſtice, Cc. on the Goods 
of Perſons convicted for Deer. ſtealing, which is 
twenty Pounds for bunting, raking, kil'mg or wound.- 
ing any Red or Fallow Deer, in any Place encloſed for 
keeping Deer; and thirty Pounds for every Deer ta. 
ken, wounded or killed; and he may detain the Offen. 
der for two Days, if he do not pay the Money, or 
cannot levy it, till he can make a Return of his 
Warrant. 

He may by Virtue of a Warrant enter into any 
ſuſpected Place, and carry away Veniſon, Skins, 
7 Deer or Toils, and bring the Offender before a 

ultice, Cc. 
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| Dogs. 
Coreg Warrant of two Juſtices,may ſearch 
any. ſuſpected Places, & e. of Perſons who 
have no free Warren, or of thoſe who are not 
Lords of Manors, or who have not an Inheri- 
tance of forty Pounds per An. or Freehold for 
Life of eighty Pounds per An or who are not worth 
four hundred Pounds, and who keeps Dogs or 
Nets, and may kill and deſtroy them. 


Eſcapes. 
I a great Miſdemeanour in a Conſtable 


conſenting or permitting a Felon to eſcape, 

before he is actually in Cuſtody; for which he 
may be indicted and fined : But it he was once in 
Cuſtody, and then the Conſtable ſuffers him volun- 
tarily to eſcape, or to deſtroy himſelf, tis Felony 
in him; but if the Eſcape is involuntary or by Neg. 
ligence, tis only finable ; but the Place where the 
Felon was taken, and where he eſcaped, muſt be 
ſet forth in the Indictment. | 

He may diſcharge any Perſon taken upon Su/- 
pition of Felony, if there was no Felony com- 
mitted ; but if there was, then he muſt not dif. 
charge him, tho' he knows the Perſon taken was 
not guilty of it, fir he muſt be diſcharged by 
due Courſe of Law. $ 

He may ſecure a Felon by putting him in the 
Stocks, and lock him up, or put him in Irons, or 
pinion him, in order to prevent any Eſcape when 
he is bringing him before a Juſtice. 


Exciſe. 


Of Conſtables. 307 
Exciſe. 
A Conſtable muſt be preſent with the Officer 


of Exciſe, when he enters into a Brew. 
houſe by Night to gauge any Veſſel. 

He muſt levy the Penalties on Offenders a. 
gainſt the Laws of Exciſe, by Diſtreſs, and by 
Warrant, &c. And if no Diſtreſs can be taken, 
he muſt by the ſame Warrant carry him to Gaol. 

He may enter wich a Gauger in the Nigbt. time 
the Houſe of a Retailer of Vinegar, Cyder, Cc. 
for Sale: Such Retailer refuſing him Entrance, for- 
feits 15 J. and a Brewer refuſing him Entrance, 
forfeits 200. 

A Conſtable together with an Exciſe man, who 
ſuſpects any ſecret Conveyance of Worts, may up- 
on Requeſt, break open a Door in the — 
and if oppoſed, the Offender forteits 20 /. 


Felons. 


Onſtable is bound ex Officio to endeavour to 
take Fe!ons, and may call Perſons to his Af- 
ſiſtance: he may likewiſe apprehend any one up- 
on Suſpicion; and upou Complaint, or even up- 
on Common Fame, he may enter and ſearch ſu- 


ſpicious Houſes. 


The Conſtable may ſeize a Felon ho flies, 
and make an Inventory of his Goods, and ſend 
Hue and Cry after him; (i. e) he may raiſe the 


| Town, and give notice tothe next Conſtable ; and 


if he neglect, he may be fined by the Juſtices. 
The Petty Conſtables of every Pariſh are to fet 
a Tax on every Inhabitant of choſe Pariſhes, which 
are taxed by two Juſtices for Damages recovered 
upon the Statute of Hue and Cry, and levy the 
ſame by Diſtreſs, X 2 Fiſh, 
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Fiſh. 


FYOnſtable may by a Warrant from one Juſtice, 
levy ten Shillings on thoſe who fiſh with 
Nets of leſs Meſhes than three Inches and an 
half from Knot to Knot, or with any other En. 
gine to deſtroy the Breed of Fiſh along the Sea- 
Coaft, or in any Haves, or Creek, or within five 
Miles thereof. 

They are by the like Warrant to ſearch in 
Shropſhire, Worceſterſhire, and Gloceſterſhire, for any 
unlawful Nets uſed to take Fiſh in the Sewer», 
and may ſeize ſuch Nets, and carry them to the 


Seſlions. 
Forcible Entry. 


Onſtable refuſing to afliſt the Juſtices in re- 
moving a Forcible Entry, or carrying the Of- 


| m_ to Gaol, may be committed himſelf and 
ed. 


£ 
4 


Gaming and Game. 


Onſtable muſt once in every Month ſearch 

Houſes where unlawful Gaming is kept, as 
Bowls, Tennis, Tables, &c. and may commit the 
Maſter of the Houſe and the Gameſters, till they 
75 Security not to offend in the like cafe again: 


the Conſtable neglects, he ſorſeits 405. for every 
Default. 


But this is now by common Uſage and Cu- 


ſtom made lawful, and no Notice is taken either 
to puniſh the Maſter of the Houſe, or thoſe who 
play at thoſe Games, 

He may ſearch the ſuſpected Houſes of any 
Perſon not qualified, and if he find any Game 
Ons | 4 there, 
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there, he may carry the Offender before a Juſtice 
of the Peace. OO rn | 

The Qualifications are, (viz.) 100 J. per Anuum 
Freehold, or a Leaſe of 99 Nears of ol An- 
num, other than the Son 2nd Heir of an Eſq; or 
another of a higher Degree, Cc. | 

An Alehouſe-Reeper, Carrier, Chapman, Higlar, 
In- Keeper, Victualler, having in his Cuſtody, or who 
ſhall buy or ſell, or expoſe to fale, any Hare, Par- 
tridge, or Pheaſant , forſeits 5 J. to the Informer 
and Poor. h Coe eZ: 

The like puniſhment for any Perſon not quali- 
fied to keep Grey-Hounds, Hays, Lurchers, Setting- 
Dogs, &c- LM 

Lord of a Manor can appoint but one Game- 
keeper, and his Name muſt be entred with the 
Clerk of the Peace in the County where the Ma- 
nor is, who muſt give him a Certificate thereof, 
and he muſt not kill a Hare in the Night. ; 
An Hare found in the Poſſeſſion of one not qua- 
lified, ſhall be adjudged an expoſing to Sale. 


Hedges. 


Onſtable muſt whip thoſe who break Hedges, 
being convicted by Oath of one Witneſs be- 
fore one Juſtice; and the Procurers and Receivers 


of broken Wood, knowing the ſame to be broke 


and ſtolen, and not giving the Party Satisfaction, 
and being committed to the ſaid Conſtable by the 
Juſtice : And if the Conſtable negle&ts to whip 
ſuch Perſon, he may be committed without Ball 
till che Offender be 1 55 

He may apprehend ſuſpected Perſons ſor car- 
rying away Bundles of ſtolen Wood, and by a Ju- 
ſtice's Warrant, may enter their Houſes, and if 
he find any ſuch wang uy carry the Offender, 
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and the Perſon in whoſe Houſe tis found, before 
2 Juſtice of the Peace. 


Highways. 


Onſtable muſt every Tueſday and Wedneſday in 
iy Eſter Veet, call rogether the Inhabitants ; and 
chooſe; :wo Surveyors, &c. for the next Year, o- 
the- wit: may be fined by the Seſſions, which Fine 
the Cleik of the Peace muſt eſtreat, and that 
{halt be a Warrant to the High Conſtable to levy 
i:; and it no Di..roſs can ue had, or he do not 
pay it within twenty Days after Demand, he is 
to forfeit duuble the Fine. | 

He muſt appoint ſix I'ays between Eaſter and 
Midſummer for mending the High ways, and muſt 
give Notice of thoſe Lays at the Church, under 
the like Penalty. | 

But by a late Statute 3 & 4 Will. Conſtables, 
and the Inhabitants of every Pariſh, muſt meet 


the day after Chriſtmas ; and the greater part of 


them muſt agree on a ſufficient number of Men 
having 10 J. per Annum, or who are worth 1004. 
or rent 30 l. per Annum; and it there are no 
ſuch in the Patiſh, then the moſt ſufficient Inha- 
bitants, wohſle Names the Conſtable muſt re- 


turn to the next Seffions ſpecially to be held on 


the third day, of January following, or within fif- 
teen Days after ; of which Special Seſſions, the 
Conſtables muſt have ten Days Notice ; and then 
the Juſtices. may under Hand and Seal appcint 
Surveyors for every Pariſh; and the Conſtables 
muſt ſerve ſuch Surveyors with the Juſtices War- 
rant within fix Days aſter ſuch Appointment; if he 
8 to return a Liſt of ſuch Names, he for- 
eits 20 6. 


Horſes 
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Horſes Stoned. 


Onſtable muſt aſſiſt ſuch who call him to 
ſeize Stoned Horſes put into Commons 
where Mares are uſuallykept; which Horſes, when 
two Years old and not fifteen Hands high, muſt 
be brought to the next Pound, and there meaſured 
by the Conſtable in the preſence of three Men: 
If he refuſe to meaſure, then he ſorfeits 405. 
If in Farm Grounds, the Stoned Horſes may 
be no more than thirteen Hands high. 


Hue and Os 


Onſtable is to raiſe Hue aud Cry upon notice 
and Deſcription of the Felon, and which way 
he is gone; and he may call the Pariſhoners to 
his Aſſiſtance in purſuing him to the next Con- 
ſtable; and he is to make an Inventory of the 
Goods of the Felon in the preſence of his Neigh- 
bours; if he reſuſe to purſue the Offender, he 
may be indicted. a | 
A Conſtable was indicted, for that a Burglary 
was committed by fome Perſons unknown, and 
that L. E. gave bim Notice thereof at L. in the 
County of S. and required him to make Hue and 
Cry, which he refuſed ; but if the Place where he 
gave Notice had not been in the lndictment, it 
had not been good. , 


. Juries. 


N Michaelmas Seſſions the Conſtable ſhall return 
to the Juſtices a Liſt of the Names and Abodes 
of Perſons who are qualified to ſerve on Juries, and 


they muſt be between twenty one and ſeventy 
Xx 4 Years 
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Yearsof Age; a Duplicate of which Liſts the Ju- 
ſtices ſhall order the Clerk ↄſ the Peace to deli- 
ver to the Sheriff before Fanuary following. 
_ . Juſtices at Midſummer Seſſions ſhall iſſue out 
their Warrants, at leaſt under the Hands and Seals 
of two of them, directed to the High Conſtables 
of each Hundred, requiring them to iſſue out 
their Precepts io their. reſpectite Petty Conſtables 
and Headboroughs , that they ſhould meet the 
High Conſtable. within fourtgen Days after the 
Date of fuch Precept, at convenient Place 
within the Hundred, then and there to prepare a 
Liſt as aforeſaid, which they muſt ſign; and at 
the Michaelmas SET following deliver into 
Court; and if the 
le& to iſſue out his Precept, he ferfeits 10/7, 
The Petty Copſtables refuſing to meet accord- 
ing to the Precept of the High Conſtable, or 
meeting and not preparing. a Liſt, and to retur 
it as aforeſaid, forteit 54. | 


Offenders may be profecated either at the AC 


ſizes or Seſſions; one Moiety. of the Forteitures ta 


the Crown, the other to the Informer. 

The Grand Jury mult” be forty-eight Free- 
holders or Copyholders, each having 30 l. per 
Annum; but there muſt be more than twelve to 
Wei but it ſo many agree, tis concluſive to the 
reſt. „ l 1 
The Qualification of a Petty Jury- man muſt bg 


101. per Annum. 


| L ahourers. * 

Conſtable may ex Officia' ſet any ordi- 
nary Tradeſman to work in Hay or Corn 
Harveſt, being required by thoſe who want La- 
bourers, and put him in che Stocks for two Da; 
an 


High Conſtable refuſe or neg - 
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and one Night, if he reſuſe to work; and the 
Conſtable neglecting his Duty herein forfeics 40s. 


Malt. 


Onſtable muſt ſearch and view Malt made 

for Sale, and ſee if tis not ſteeped and dry- 

ed three Weeks; if half a Peck f Duſt is not ſiſt- 

ed and fanned out of each Quarter, and whether 

tis made of Mow-burnt Barley or not, or whethe: 

tis fpired or Good and Bad mixed together; and 

if he find any ſuch, he may with the Advice of 
one Juſtice, ſell the ſame at ſuch Rates as the 
ftice ſhall think fit. | 


Meaſures. ſee Weights, 
Militia. 
e muſt levy the Money charged u 
any Perſon by the Lieutenancy; and if no 
Diſtreſe can be found, may, by Warrant from the 


ſaid Lieutenancy, commit the Perſon till he make 
Satisfaction. 


7 


Miniſter diſturbed. 


(On ex Officio may apprehend any one 
diſturbing a Miniſter in Preaching, Cc. and 
carry him before a Juſtice of Peace. 


His Oath. 
"PRE Conſtable by a former Oath was uſu- 


ally ſworn to many Particulars ; as to ſup- 

preſs Affrays, to arreſt armed Men, to apprehend 
Barretars, and to many other things ; but now a 
ſhorter Oath is uſually adminiſtred to the Petty 
Conſtable, as ſolloweth. 4 
| Vo 
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iT Now ſhall ſivear, that you ſhall well and truly ex- 
ecute the Office of a Conſtable for the Town, &c. for 
the Year enſuing, and until another be ſworn in your 
Room, or until you ſhall be legally diſcharged from the 


ſame. 


Preſent ments. 


Onſtable is bound to make true Preſentments 

/ of all Offences within his Liberty ; but this 
is ſeldom done, for they uſually make a formal 
Return, and carry it before a Juſtice of Peace to 
ſign, and then he brings it to the High Conſtable, 
who at the Seſſions makes Oath that he had it of 
the Petty Conſtable, and that 'tis not altered. 


Now Inmates and unlawful Cottages are Of: - 


fences which he ought to preſent ; and there are 
few Country Pariſhes without ſuch Offenders 
and Offences, which muſt neceſlarily fall under 
the obſervation of the Petty Conſtable ;z and yet 
thoſe are ſeldom preſented. 


Priſoners. 


Onſtable by a Warrant of one Juſtice may 
ſell the Goods of a Criminal, to defray the 
Charges of carrying him to Gaol, the ſame being 
firſt appraiſed by ſome Inhabitants of the Place; 
and if he hath no Goods, then the Town where 
he was taken, muſt be at the Charge, and the 
Conſtable and three Inhabitants may ſet a Tax 
on every one dwelling there, whict being allow- 
ed by a Juſtice, the Conſtable by Warrant may levy 
it on thoſe who refuſe ; and being appraiſed by 
four of the Inhabitants, may ſell it. 
If a Conſtable is ſued, &. he may plead the 
General Iſſue, and if he recover, ſhall have treble 
Colts. Rent. 


[ 
] 
| 
! 


5 Of Conſtables. 315 


Rent. 


E muſt aſſiſt the Perſon who diſtrains for 
Rent, and ſwear two Men to appraiſe the 
Goods ; and the Overplus, aſter Debts ſatisfied, 
may be left in his Hands. | 
Fhe like may be done as to Sheaves or Cocks of 
Corn looſe or in the Straw, or Hay in a Barn, 
Stack, or Rick: But theſe things muſt not be re- 
moved, but kept in the Place where ſeized, and 
there impounded until replevied or fold. 


Riots. 


T H E Conſtable is to ſuppreſs all Riots ex 
Officio, and may commit the Rioters, and all 


ſuch who break the Peace. 
A Riot is where three or four do meet to do an 


_ unlawful Act, and do put their Intent in Execu- 
tion; if they only meet for ſuch a Purpoſe, and 


afrerwards depart of their own Accord without do- 
ing it, yet *cis an unlawful Aſſembly ; but if they 
move forward to put their unlawful Intentions in 
Execution, tho' they do not actually do what they 
intended, then tis a Rout ; and all theſe are pu- 
niſhable by Fine and Impriſonment. 


Rogues. 


HE Conſtable muſt endeavonr to ſeize 
Rogues, Vagabonds, &c. wandring and 
begging without Licenſe, or forfeits 10s. If any 
Perſon bring a Rogue to him, he muſt ſee that 
he ſhall be puniſhed under the like Penalty, to be 


levied by Warrant by two Juſtices. 
The 
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The Conſtable muſt puniſh ſuch Rogues, &c. 
thus; (i e.) he being aſſiſted by the Miniſter of 
the Pariſh and one more, muſt cauſe the Rogue 
to be ſtripped naked from the Middle upwards, 
and to be whipp'd till he bleed; then he muſt 
ſend him to the Place of his Birth, if 'tis known, 
and if not known, then to the Place of his laſt 
Abode for one Year, before the Whipping ; and if 
that is not known, then to the Town through 
which he paſſed laſt unpuniſhed ; and if it can- 
not be known where he was born or dwelt, then 
to the Houſes of Correction, to be employ'd in 
Work, or in ſome Service, for a Year, 

The Conſtable muſt give the Rogue a Teſtimo- 
nial of the Day and Place of his whipping, and if 
he is negligent, he forfeits 10s. Or ſuch Con- 
ſable who doth not receive a Rogue who is to be 
convey'd from one Town: to another till he come 
to the Place of his Birth, forfeits 5 J.: Or if he do 


not convey. him to the next Conſtable, forteics 


the like Sum. 


Sabbath. 


- 


$4 = muſt levy by Warrant of one Juſtice, 
five Shillings on him that reſorts to Dancing, 
or any other Sport on the Sabbath-day, if above 
fourteen Years old; and it under, then one Shil- 


ling. wag A 
And he muſt levy 65. on a-Butchef killing Meat, 
or ſelling Fleſh on that day; and 205. on the 


Drover or Cartier travelling on that Day ; and 


all Goods expoſed to Sale, are ſorſeited to the 
uſe of the Poor; which Farteiture he mult levy ; 
and 5. on him who uſes a Trade, or any 4 

our 
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bour on that Day; and 5 . on him who is ſeven- 
teen Years old or upwards, and doth not come to 
Church on that Day. 


Swearing. 


6 muſt levy 15. upon every Labourer, 
common Soldier, and Seaman, and 25. u 
every other Perſon, for each Oath and Curſe ; this 
muſt be by Warrant from one Juſtice; and if 
that is not to be had, then if above twelve Years 
old, he muſt be put in the Stocks for three Hours; 
and if under that Age, then the Conſtable muſt 
whip him; but it muſt be by Warrant from a Ju- 
ſtice; or the Parent may whip him in the preſence 
of the Conſtable, if the Penalty is not paid: And 
for the ſecond Offence double, and for the third 
treble; and for default of Diſtrefs, if the Offender 
be above ſixteen Years old, he ſhall be put in the 
Sto: ks for one Hour for one Offence; and two 
Hours if convicted for Swearing more than once; 
if under ſixteen Years old and do not pay the Pe- 
nalty, he muſt be whipp'd by the Conſtable, Pa- 
rent, or Maſter, as before. 


Watch. 


Cone muſt cauſe Night- Watches to be ſet 
with four able Men or more, from Sun, ſet- 
ting to Sun- riſing, from Whitſontide to Michaelmas ; 
if they refuſe to watch, then the Conſtable may 
complain to the Juſtice, and he may bind the Per- 

ſon refuſing, &c. to the Good Behaviour. | 
A Conſtable appointed a Man to watch, and 
becauſe he refuſed, he put him in the Stocks : And 
in an Action of Falſe Imprilonment brought againſt 
him, he juſtified as Conſtable ; but did not now 
that 
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that the Plaintiff was an Inbabitant of the Town; for 
he might: be a Stranger, and then he could not 
appoint him to watch, nor put him in the Stocks 
for refuſing, but muſt complain to a Juſtice of the 
Peace. 

But thoſe who are Inhabitants within the Town 
are not to watch at the Will of the Conſtable, 
but only when their Turn cometh, unleſs tis the 
Cuſtom of the Place to do otherwiſe. 


Warrants to execute. 


Onſtable is excuſed if he execute a Warrant 
of a Juſtice wherein he exceeded his Authority, 
becauſe he is not to diſpute, but to obey ; but if 
he execute a Warrant of a Juſtice where he had 
no Authority, he may be puniſhed, and ſo he may 
where tis apparent, that the Warrant is miſtaken 
in the Penalty, or if he is commanded to do ſome- 
thing out of his Liberty. 8 

He may acquaint the Party with the Contents 
of the Warrant, but is not obliged to ſhew it. 

If he apprehend a Perſon without a Warrant, 
and get one afterwards, tis Falſe Impriſonment. 

But he may juſtify the detaining an Offender 
for a Day by the Command of a Juſtice of Peace, 
without a Warrant, not having Opportunity to 
examine him. 

If he let a Man go upon his Promiſe to return, 
he cannot retake him by Vertue of the firſt War- 
rant ; butif the Perſon eſcaped, he may purſue him 
into another County and bring him back. 

In Treaſon, Felony, or Breach of the Peace, he 
may break open Doors by Vertue of a Warrant; but 
firſt he ought to demand Entrance, and to aC- 
quaint the Perſon for what purpole he came. 
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If there are two Perſons of one Name and the 
ſame Addition, and he takes the wrong Perſon, 


'tis no Falſe Impriſonment; but if the Warrant is 
againſt a particular Man by Name, and he appre- 
hend another who is really the Offender, ſuch 
Taking is wrongful, and the Party may have an 
Action of Falſe Impriſonment, but will have but 
very little Damage given by a Jury. 

He may be indicted for any Abuſe of the Au- 
thority of a Juſtice, or a Contempt of his Warrant, 
and will be fined if found guilty ; but if he is in- 
dicted for not executing a Warrant, the Proſecu- 
tor muſt ſet forth ſome particular Act of Diſobe- 
dience, and not generally that he did not exe- 


Cute it, 
Weights and Meaſures. 


Onſtable may ſearch and examine, if any 

Perſon fell Corn, Grain, or Salt, otherwiſe 
than by the Standard; for every City, Borough 
and Town, muſt have a common Ballance and 
ſealed Weights, and a Buſhel ſealed, which muſt 
be kept by the head Officer or Conſtable. 


Churchwardens. 


Hurchwardens are very ancient Officers, and 
are by the Common Law a. Corporation, only 
as to the Goods of the Church, the Property of 
ſuch Goods being in them; but *tis not ſo as to 
the Lands, for they cannot preſcribe by the 
name of Churchwardens to have the Lands of the 
Church. | | 
Neither can they have any Action at Common 
Law, to recover any Goods for the Ule of the 
Church, of which Goods they were never pol- 
ſeſſed; 


1 
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ſeffed ; but by a Bill in Chancery they may re. 
cover them: But if once they were poſſeſſed of 
the Goods, they may have an Action of Treſpaſs 
if they are taken away, and recover Damages to 
the Uſe of the Pariſhioners: They may likewiſe 
have an Appeal of Robbery if ſtolen, but they 
cannot fell them without Leave of che Pariſh; if 
they do, the Pariſhioners may chuſe new ones, 
who may bring an Action of Accompt againſt 

thoſe who fold them. 

They are choſen by Vertue of the Canon made 
Anno 1 Fac, by the joint Conſent of the Miniſter 


and the Pariſhioners; and if they cannot agree, * 


then the Miniſter is to chooſe one, and the Pariſh 
the other ; and this is to be done every Year in the 
Eafter Week, unlels there is a Cuſtom to the con- 
trary. 

If he is choſen by a Cuffom, tho? againſt the 
Canon, and the Archdeacon ſhould refuſe to 
ſwear him, a Mandami will lie to compel him: 
And if he ſhould refuſe one who is choſen, and 
appoint another againſt the Conſent of the Pariſh, 
the Court of King's Bench will grant a ſpecial 
Writ of Mandamus to the Biſhop to ſwear the Per- 
ſon duly choſen, or to ſignify the Cauſe why he 
doth not. 

When he is choſen and hath taken the Oath, 
he is to fee that the Pariſhioners come to Church 
every Sunday and Holy. Day, and muſt preſent 
to the Ordinary the Names of choſe who abſent, 
or levy one Shilling for every Offence. 

If he find any Perſons in an Ale-houſe in time 
of Divine Service, the Forfeiture is 3 5. 4 4. and 
the Maſter of the Houſe 10 5. 

The Churchwardens may bring an Action for 
defacing a Monument in the Church or Church- 
yard; and ſo may the Heir by Diſcent 5 but if any 
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Thing belonging to the Freehold is broken or de- 
faced, as the Walls, Windows, Doors of the Church, 


or the Trees in the Church yard felled, the Parſon 
or Vicar, and not the Churchwardens, muſt bring 


the Action. | 

An Action of Accompt was brought by Churchs 
wardens againſt their Predeceflors for a Bell, in 
which they declared that they {ſhould give them an 
Accompt de bonis Ecclſiæ, when it ſhould have 
been de bonis Parochianorum ; and for this Reaſon 
the Declaration was not good. 

They may apprebend thoſe who diſturb the Mi- 
niſter, and bring them before a Juſtice of Peace. 

They are to execute Warrants againſt ſuch who 
profane the Lord's Day ; they are to join with 
the. Conſtable in making Rates for the Relief of 
the Poor, and in chooſing Surveyors of the High- 
ways, and appointing the Days in which they are 
to work. 5 

They muſt at the end of the Year accompt, 
and deliver what remains in their Hands to the 
new Churchwardens, by a Writing indented ; if 
they refuſe, they may be preſented at the next 
Viſitation, or the new Churchwardens may have 
an Action againſt them: And if they ſhould be 
Cited into the Eccleſiaſtical Court aiter they have 
delivered up their Accompts, and ſhould upon 
ſuch Citation be excommunicated, they may. have 
an Action on the Caſe againſt the Proſecutor. 


The Ordinary hath a proper Juriſdiction : over 


the Seats in Churches, and may place and diſplace 
whom he thinks fit, unleſs in caſes of Cuſtom and 
Preſcription ; for a Man may have a Seat in the 
Church appendent to his Houſe, and may pro- 
ſcribe, that he and all thoſe whoſe Eſtate he hath, 
uſually fate there and repaired the Seat; and in 
ſuch Caſe a Prohibition cM lie if he be RE 5 
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but a Man cannot preſcribe to a Seat in the Body 
of the Church generally, without ſhewing, that he 
and all thoſe whoſe Eſtate he hath in che ſame, 
have time out of Mind repaired it. And ſo it is 
if the Seat is in the e of the Church ; for ſuch a Pre- 
ſcription to repair the e and to fit there with his 
Family, makes it entirely belonging to the Houſe, 
and the Perſon cannot be diſplaced by any Body. 

As to Taxes for repairing the Church, thoſe are 
to be made by the Churhwardens and the greater 
part of the Pariſhioners preſent, after a general 
Notice given for that purpoſe, and the Charge 
muſt be impoſed on them in reſpect of their Lands; 
and therefore if the Owner doth not live in the 
- Pariſh where his Lands are, he ſhall be rated 
towards the Repairs in the Pariſh where the Lands 
lie, unleſs he leaſe them to another ; and then he 
ſhall be charged in reſpect of the Rent reſerved 
upon ſuch Leaſe. 

And becauſe the Churchwardens may not know 
who is Landlord, if his Tenant is ſued for Repairs 
in the Spiritual Court, he may plead to the Libel, 
That he is only Farmer or Tenant; and this ap- 
aring to the Court, the Tax ſhall be divided 
ween him and his Landlord, (i. e.) he ſhall 
contribute in proportion to the Rent reſerved, and 
the Farmer or Tenant for fo much as the Land 
is worth above the Rent. Ie 
A Man had a Leaſe of a Stall in a Market. Town, 
where he came once in a Week and fold Goods, 

but lived in another Pariſh ; he ſhall be charged 
in the Pariſh where he lives. ee 

If a Man lives in one Pariſh and occupies Lan 
in another, he ſhall not be charged for the Orna- 
ments of the Church where: the Lands are; be- 
cauſe the Inhabiiants only are to be charged in 
ſuch Caſes, and that in reſpe& of theic Perſonal 
Eftates. If 
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If there is a Chapel of Eaſe which hath al- 
ways been repaired by one part of the Patiſh, and 
to hear Divine Service there, but bury at another 
Place, they muſt contribute to repair the Church. 

If the Pariſh is unequally taxed, thoſe who are 
grieved, muſt (when they are ſued in the Spiritual 
Court) plead that they are taxed more in pro- 
portion than the reſt of their Neighbours; for they 
cannot have a Prohibition granted by the Courts 
of Common Law. ; 

As concerning their Prefentments, thoſe are 
uſually made twice in a Year; and one time is to 
be a Week before Eaſter, when the old Church- 
wardens are to be out of their Office, and the new 
ones ſworn, which they ought not to be, till the 
others have given up their Preſentments; and if 
they refuſe fo to do, the Parſon or Vicar may 
Preſent them. But tho' tis uſual to make their 
Preſentments twice in a Year, they cannot be 
compelled to preſent oftner than once, except 
when the Biſhop viſits; and the Regiſter is to 
take 4s. for every Preſentment, and no more. 

There are many Articles exhibited to them to 
prefent ; and amongſt the reſt, one was to pre- 
ſent Filrby Talker: : The Churchwardens refuſed 
to take the Oath to preſent this Article, and upon 
a Libel againſt them, a Prohibition was granted ; 
but if the Oath tender'd to them had been to pre- 
ſent according to Eccleſiaſtical Laws, and this 
Article and the reſt had been offered only by way 
of Direction, in ſuch Caſe a Prohibition ought not 
to 80. 

A Churchwarden was indicted, becauſe colore 
Officis ſui verſed & corrupte, he took a ſilver Cup 
of one L E. for making him a Gallery Keeper in 
St. Martin's Church. The Court was moved to 
quaſh this Indictment, mo a Gallery Keeper is 
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not an Office, but an Employment under the Church- 
wardens, and to make them a Preſent for ſuch an 
Employment is no Offence. But the Court 
would not quaſh it, but order'd it to be tried, 
whether the Cup was taken corrupté & extorſive, 
or not. | 

When a Church is built and conſecrated, neither 
the Ordinary or Churchwardens can give Leave 
to Bury there, but the Parſon only, becaufe the 
Freehold of the Söil is in him for Life. 


| Grounds of Preſent ments. 

1. Hether the Church, Chancel, Bells and 
Ropes, be in good Repair. The Lord's 
Prayer, Ten Commandments and Creed, be drawn 
in fair Letters; what Aſſellments are made for 
the Repair of the Church, and the Names of 
ſuch as make default in paying.them. Whether 
there be a Communion-Table, Carpet, and Font 
in the Chu ch, and all other neceſſary and uſeful 
Ornaments in Church and Church-yard : Whether 
the Parſonage Houſe and Out Houſes are in good 
Repair. 

2. Whether the Perſon, Vicar, or Curate, read 
the Common. Prayer at Morning and Evening Ser- 
vice with his Surplice, or preach every Lord's 
Day, read Homilies, catechiſe, keep Perambula- 
tion, preach ſound Doctrine, and ule no ſeditious 
Expreſſions againſt the Government: Whether he 
celebrate the Lord's Supper at leaſt three times e- 
very Year ; once to be at Eaſter: Whether he 
baptize Infants with Godfathers and Godmothers ; 
bury the Dead according to the Form preſcribed 
in the Book of Common-Prayer, preach in his 
Gown, viſit the Sick, and pray with them: Whe. 
ther he marry clandeſtinely : That he be a ſober 
Man, live chaſtly, and be a Peace-maker in his 
Pariſh: Whether once every Year at leaſt, 5 
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read the Canons to the Pariſhioners, and twice 
every Year the thirty nine Articles. 

3. Whether the Pariſhioners at due Ape, refore 
to the Pariſh. Church to hear Divine Service, and 
there reverently and decently behave themſelves : 
Whether any work, or fell Wares on the Lord's 
Day, &c. Whether Vintners, Inn-keepers, or 
A'ehouſe-keepers, keep Tippling in their H uſes on 
the Lord's Day. 

4. Whether any be Married within the prohi- 
bited Degrees, or be Adulterers, Fornicators, 
Swearers, Drunkards, Blaſphemers, Sorcerers, &c. 
Whether all the Pariſhioners above ſixteen Years 
receive the Communion, at leaſt thiice in the Lear, 
Eaſter to be one time: Whether any unſeaſonably 
keep their Children from being baptized, or 
Women decline the uſual time of being church- 
ed after their Delivery: Whether any bring not 
their Dead to be decently buried after the Ser- 
vice of the Church : Whether any have been mar. 
ried without the Publiſhment of Banns or Licenſe, 
or at unlawful Hours: Whether their Hoſpicals, 
Alms-Houſes, Schools, or Spittals, it any belong 
to them, be well and Godly uſed,” or any thing 
detained from them : What Legacies are given to 
piaus Uſes; and if the Pariſhioners are orderly 
placed in their Seats without Contention. 

5. Whether the Pariſh-Clerk or Sexton, be duly 
choſen, can write, read, make the Reſponſes, 
and be an honeſt Man: If the School-maſter, Uſher, 
Phyſician, Chirurgeon, or Midwife, if any be in 
the Pariſh, teach or, practiſe without Licenſe : 
Whether the Churchwardens be duly choſen in 
the Week after Eaſter, by the Miniſter and Pati- 
ſhioners, according to the Canon or Cuſtom: 
Whether the old Churchwardens have been care- 
ful to keep the Church in Repair, to keep and 

1 care- 
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carefully to ſecure all Furniture belonging to the 
Church, & And whether, in the middle of Di- 
vine Service, they walk out of the Church to viſit 
Taverns, Alehouſes, &. where Tippling may 
be uſed; and to ſee who are loitering, or exer- 
Ciling apy Sports on the Lord's Day. 


PrecedentsVfor Churchwardens. 


HE Churchwardens have no Action at 
Common Law to recover a Legacy never 
in their Poſſeſſion: But for any Goods and Orna- 
ments of the Church, being once in their Poſſeſ- 
ſion and Cuſtody, they may maintain an Appeal 
of Robbery againſt any one or more Perſons 


that ſteals them, and an Action of Treſpaſs againſt 


him that does, without Right, take them away ; 
even againſt the Parſon or Vicar fo offending : 
And the Damages ſo to be recovered apainſt ſuch 
Offenders, ſhall be converted to the Ule of the 
Pariſh. But if it ſo fall out, that thoſe Church- 
wardens, from under whoſe Cuſtody the Goods 
were taken, chance to die before they have 
brought any ſuch Action, the ſucceeding Church- 
wardens have no Right, by Law, to bring an 
Action for the ſame Goods. 

If a Churchwarden preſents, that any Pariſhi- 
oner, certifying his Name, is a Railer, common 
Diſturber, or Sower of Diſcord among the Neigh- 
bours, unleſs it done in the Church or Church- 
yard, a Prohibition lies, if the Preſentment be 
made in the Ecclefialtical Court; becauſe it is the 
Leet, and not the Churchwarden, if the Of- 
fence be committed eliewhere, that is to preſent 
Ic, 

If any one take the Organs ourof the Church, 
the Churchwardens may t ring en Action of Treſ- 
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paſs; for the Organs appertain to the Pariſhio- 
ners, and not to the Parſon; To no Action will lie 
in the Parſon's Name; nor can he ſue the Party 
that took them, in the Eccleſiaſtical Court. 

If a Bell be broke, the Churchwardens may 
have an Action againſt him that broke it, or cau- 
ſed it to be broken, and recover Damages to the 
Uſe of the Pariſh, 

If any one be ſued in the Eccleſiaſtical Court, 
for refuſing to feaſt and entertain the Church- 
wardens, and thoſe that go with them in their Per- 
ambulation and Proceſſion, with Bread, Cakes, 
Cheeſe, and Ale, tho' his Anceſtors, living in the 
ſame Houſe, had done it on the like Occaſions, 
time out of Mind, a Prohibition will lie againſt it; 
for that in ſuch Caſes, the Churchawwardens claim 
ie in the nature of a Corody. 

If a Suit be commenc'd by the Churchwardens 
in the Court Eccleſiaſtical, for a Church-way, 
claimed as a Right belonging to all the Pariſhio- 
ners by Preſcription 3 here a Prohibition lies becauſe 
it is a Temporal Caſe, and not in the Juriſdii- 
on of the Spiritual Court. 


Overſeers. 
\ LL Overſeers ought to be credible, honeſt, 
ſubſtantial Men. They are to be yeatly 
choſen, and joined with the Churchwardens of 
the Pariſh, in the Ovefſight, due Regard, and 
Care of the Poor: They are to be made choice of 
by two or more of the Juſtices of the Peace, one 
to be of the Quorum, who are enjoined yearly, at 
Eafter, or within a Month after, under their 
Hands and Seals, to appoint Four, Three, or Two 
Subitantial Houſe-keepers, according as the Pariſh 
requires, to be joined * the Churchwardens, 
4 to 
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to overſee and look to the Poor in their Pariſh, 
according to the Statute of 43 Eliz. c. 2. 21 Fac, 
I. c. 28. . 

In this cafe, the major Part of the Officers, with- 
out the Remainder, may do any thing belonging 
to their Office, with the allowance and conſent of 
them, either in particular or general, with two 
Juſtices of the Peace, one to be of the Quorum, 
and when they are not hindred by juſt Occaſion ; 
(the Excuſe to be allowed by two Juſtices of the 
Peace) they are to meet on the Lord's Day in 
the Church monthly, after Evening Prayer, to 
conſult of ſuch Matters relating to their Office, 
as may turn to their beſt Advantage; and upon 
Neglect, without ſuch reaſonable Excuſe, are li- 
able to forfeit *20 s. for every Default. 43 Eliz. 
Wingate's Abr. Tit. Poor People. 

And if according to 43 Eliz. they be not re- 
eularly and duly appointed, then every Juſtice of 
the Peace, or Head Officer of that Diviſion, for- 
ſeits 5 J. which may be levied by a Warrant of 
Seflions, and employed to the Uſe of the Poor 
where ſuch Dcetault is made. | 


Of the Poor there are reckoned three Sorts or 


Degrees; and firit, thoſe by I efe& and Impoten. 
Cy, as the aged and decrepid, being paſt their 
Labour. 

The lIofant, fatherleſs and motherleſs, not ca- 
pab'c of being ſet on Work. 

Thoſe naturally diſabled, either in Wit or Mem- 
bers, as the Lunatick, Idiot, Lame, Blind, and the 
like, not being able or capable to work; and 
Perſons viſited with grievous Sickneſs and Diſeaſes, 
tho caſually ; however being, for a time, thereby 
tendred impotent. 


heſe, 
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Theſe in th ir Degrees are to be provided for, 
and the Overſeers are to take care they have ne- 
ceſſary Relief, and ſuch proportionable Allow- 
ances as ſhall appear convenient, according to the 
wag and Continuance of their Needs and Ma- 
adies. 1 

Secondly, Such Poor by Caſualty ; ſuch as are ca- 
ſually diſabled or maimed in Body, as Labourers, 
Soldiers, Mariners, &c. maimed, or fo diſabled 
in their proper and lawful Calling. Alfo the de- 
cayed Houſholder, by Caſualty of Fire, Loſſes at 
Sea, Sutetiſhip, Robbery, or Decay and Loſs in 
Trade, &c. A poor Man or Woman overcharged 
or burthened with Children, and not able to keep 
them by their Labour. All theſe, and the like, 
having Strength or Ability of Body, but no Means 
whereby to ſuſtain themſelves or Children, are to 
be ſer to work; bur if the Profit thereby ariſing, 
procure not a ſufficient neceſſary Maintenance, ſo 
that they cannot live thereby, they are Objects of 
Charity, and to be relieved at the Charge of the 
Pariſh, in ſome reaſonable Proportion and Mea- 
ſure, as their reſpective Wants and Neceſſities ſhall 
render them deſerving in the juſt Opinion of the 
Overſeers, under whole Care they are. 

Thirdly, Such as are thriſtleſs, who have waſt- 
ed what they had by Prodigalicy and Riotoulneſs, 
Playing, Drinking, Debauchery, and the like ; or 
ſuch as are diſſolute, Strumpets, Pilſerers, idle 
Perſons, refuſing to work, Vagabonds that will fer. 
tle in no Place, nor be content wi:h Service ;and 
for theſe the Houſe of Correction is appointed, 
where they are to be ſent; and it of able Bodies, 
put to hard Labour, to maintain themſelves by it, 
without being chargeable to the Pariſh, Town,or 
County, for any Allowance ; however, they are 
not to be luffered to periſh for Want: But in caſe 


any 
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any of theſe laſt ſore prove impotent by Sickneſs, 


want of Ability of Body, or that their Work will Hig 
not ſupply what is needſul for the Neceſſaries of der 
Nature, then in their extream Neceſſity there muſt Wa 
be an Allowance by the Town, &. Dalt. Fuft. P. lod 
c. 73. Fol. 170. And where the Parents are able ed 
to work for their Children, fo that it will main- get 
tain them, they may be compelled to do it ; but the 
if over-burthened, the Overſeers, at their Diſcre- ſuc 
tion, may take what Children they think fit off plc 
a their Hands, and put them Apprentice, or other- wt 
ways diſpoſe of them to Nurſes, or elſe allow the ſe!\ 
Parents ſomething to enable them to keep them. . of 
The Father, Grand-father, Mother, Grand. ſet 
mother, Children and Grand-children, are obli- O 
ged to relieve thoſe ſo allied to them, that are 3 
poor, if themſelves are of Ability, in ſuch manner to 
as the Juſtices ſhall order it at the Quarter. Seſſions, an 


| by aſſiſting the Party or Parties; and upon obſti- 
| nate Refuſal or Neglect to obey their Order, a Pe- 
nalty of 20 s. every Month is forfeited to the Poor 


of che Pariſh, to be levied by the Churchwardens, dr 
Ovecſeers, or one of them, by Diſtreſs and Sale of - 
the Offen er's Goods, having firſt, to that end, re- 5 
ceived a Warrant under the Hands and Seals of 3 
two Juſtices of the Peace, one to be of the Quo. q 
rum; and in Defect of ſuch Diſtreſs, the Juſtices F 
may commit the Offender to Priſon without Bail f 
or Mainprize, to remain there till the Forfeiture — 
be paid; but a Grand- fathet. in- Law, if he has no 4 
Eſtate with the Grand- mother in Marriage, or = 

that after comes to her, is not held liable to this, 
though he brinzs her conſiderable of his own, or " 
is aſterward inabled by his Induſtry, or at leaſt, if \ 
the latter, which is held doubtful, he is obliged to 
it no longer than his Wife lives. Second Part of Bulſt. 7 
Reports. Fol, 245, 246, 247. ( 
f any Perſon beg in the Pariſh, a Licenſe muſt x 


be granted for it by the Overſeers; and if in the 
High- 
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Highways, by thoſe Overerſeers: And by Or- 
der of Seſſions, a Cottage may be erected on the 


Waſte of the Manor, and poor Inmates may be 
lodged therein; but it is afterward to be employ- 


ed to no other Uſe. And ſuch Poor as cannot 


get work, and are able, are to be ſer on work by 
the Overſeers; and a Juſtice of Peace may ſend 
ſuch to the Houſe of Correction, that being em- 
ployed by them and the Churchwardens, will not 
work, being not otherways able to maintain them- 
ſelves; and they, with the Conſent of two Juſtices 
of Peace, or more, one being of the Quorum, may 
ſet up, occupy, and uſe any Myſtery, Trade, or 
Occupation, for the better Relief of the Poor in 
the Pariſh, Town, or Place, within their Diſtricts, 
to ſet them on work, which is very commendable, 
and may te wiſhed it we:e more put in Practice. 


Paor Children. 

Due Care muſt be taken of all indigent Chil- 
dren; that they muſt be fo placed, as not again 
to be chargeable to the Pariſh ; and that they may 
learn ſuch ſuitable Crafts and Myſteries, as u hen 
their Time expires,, with Labour and Diligence, 
they may be enabled to keep themſelves and Chil- 
dren, their Age to be above Seven, and under 
Fifteen, when they are ſo placed; and in doing 
this, the Overſeers muſt have the Conſent of ewo 
Juſtices of the Peace ; and they may bind Men- 
Children to the Age of Twenty-four, and the 
Female to the Age of Twenty-one, or till ſhe be 
married, which firſt ſhall happen; but it muſt be 
within the Pariſh or Hundred; and they may give 
Money, it they cannot put them off without; 
and the Maſters refuſing to take them when fo ot- 
fered, may be preſented and indicted for the 
ſame, upon the Statute of 43 Elis. at the Aſſizes 
or Seſſions of the Peace; and Parents refuſing » 

et 
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let them be ſo put Apprentice without good Cauſe 
ſhewed for it, may by the Juſtice be bound over 
to anſwer the Deſault; and the Children refuſing, 
may be ſent to the Houſe of Correction till they will 
comply. He or She, muſt be bound by Inden- 
ture, and the word Apprentice ſpecified in it, or 
elſe it it is not binding. | 


The Form of an Indenture of an Appren- 
tice, put out and bound by the Over- 
ſeers, Fc. 


His Indenture, made the Eighteenth of Septem- 

ber, in the fifth Year f the Reign of our 

moſt Gracious Sovereign Lord GEORGE, by 
the Grace of God, of Great Britain and Ireland 
King, Defender of the Faith, &c. Annoq; Dom. 
1718. Witneſſeth, That G. H. and N. O. Over. 
ſeers of the Poor in the Town of Buckingham, and B. 
E. Churchwarden of the ſame Town, by and with 
the Conſent of R. S. Eſq, and W. T. Eſq; two of Hu 
Majeſty's Fuſtices of the Peace of the County of Uuck- 
ingham, Save, by theſe Preſents, owe and bound 
I. K. being a poor and fatherleſs Child, as an Appren- 
tice to J. E. of Buckingham aforefaid, Taylor, and as 
an Apprentice with bim the -ſaid J, E. to dwell from 
_ the Day of the Date of theſe Preſents, until the ſaid |, 
K. ſhall come to the Age of twenty-four Years according 
to the Statute in that Caſe made and provided; by and 
during all which Time and Term, the ſaid |. K. ſhall 
the ſaid J. E. his Maſter, well and faithfully ſerve 
in all lawful Buſineſs, according to his Power, Wit and 
Ability; and boneſtly and obediently in all thing« ſhall 
behave himſelf towards his ſaid Maſter, and all the 
reſt of the Family of the ſaid J. E. And be the ſaid 
J. E. for hi part covenanteth and agreeth, that be 


the 
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the ſaid J. E. the ſaid I. K. in the Art and Myſtery 
of a Taylor, in the beſt manner that he can or may, 

teach, inſtruct or inform, or cauſe to be taught, 
inſtructed, or informed, as much as thereunto belongeth, 


or be the ſaid J E. knoweth. And alſo during all the 


ſaid Term, to find unto bim the ſaid Apprentice, Meat, 


Drink, Linnen, Woollen, Hoſe, Shoes, Waſhing, and all 
other things neceſſary or needful for an Apprentice, In 
Witneſs whereof, We the ſaid J. E. and I. K. have 
interchangeably ſet our Hands and Seals, to theſe Pre- 
ſents the Day and Year aboveſaid. 


Poor. 


B Settlement of the Poor, it is here meant, 
ſuch as are likely to be troubleſome and 
chargeable to the Pariſh or Place where they re- 
ſide. And by the 13 and 14th of Charles II. chap. 


12. The Overſeers and Churchwardens making 


their Complaint to any Juſtices of the Peace with- 
in four Days after any Perſon that is poor and 
likely to trouble the Pariſh, cometh to ſettle in a 
Tenement under 101. by the Year, two of the 
Juſtices, one being of the Quorum, by Warrant 
under their Hands and Seals, may remove ſuch a 
Perſon to the Pariſh where he laſt had a legal 
Settlement by the ſpace of forty Days or more, 
unleſs Surety can be by him given, that the Ju- 
ſtices ſhall approve of, to ſecure the Pariſh, &c. 
from Damages or Charges that may enſue, and 
all Perſons aggrieved, have free Liberty to appeal 
to the Quarter. Seſſions. 

In Harveſt, or Work- time, poor Perſons ſettled 


in a Pariſh, having a Certificate under the Hands 


of the Miniſter of the Pariſh, one Churchwarden, 
and one Overſeer of the Poor, declaring them 


Inhabicants there, may go into any of the adjacent 
or 


4 
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or diſtant Pariſhes to work, and if they do not 
return by reaſon of Sickneſs, or any other Impe- 
diment, it ſhall not be accounted a Settlement tho 
they ſtay after their Work is done; and if any 
return ſrom the Pariſh from whence they are re. 
moved, it is in the Power of the Juſtice of the 
Peace to ſend them to the Houſe of Correction, 


where they may be puniſhed as Vagabonds; or, at Sett 
his Diſcretion, he may ſend them to a common befc 
Work-houſe, there to be employed at hard La- ſent 
bour; and upon the refuſal of the Churchywardens pea! 
and Overſeers of the Poor to receive them, and find Cate 
them Work, Cc. they may, by the Juſtice, be ſet! 
bound over to anſwer it at the Seſſions or Af: ficat 
ſizes. was 

But by a ſubſequent Act 8& 9g Mill. a poor the: 


Man may remove into any Pariſh where he may 
have Work; but then he muſt have a Certificate 
under the Hands and Seals of the Churchwardens 
and Overſeers of the Poor, or the major part of 
them ; or under the Hands and Seals of the Over. 
ſeers, where there are no Churchwardens, ac- 
knowledging him to be an Inhanitant legally ſet- 
tled in the Patiſh; which Certificate muſt be at- 
teſted by two Witneſſes, and allowed and fubſcri- 
bed by two Juſtices, and then delivered to the 
Pariſh Officers to which he is removed ; and this 
mall oblige the Pariſh from whence he came, to 
receive him and his Family, when he ſtands in 


need of Relief. 4 

And by another Law 'tis declared, that thoſe 
Poor People who ſhall come into a Pariſh by fuch col 
Certificate, ſhall not be adjudged to have a lawiul the 
Settlement by any Act whatſoever, unleſs he take | 
a Leaſe of 101. per Annum, or execute ſome an- Ge 
nual Office in the Pariſh. | be 


In 
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It Ins Trinity Term 2 Amne, this Caſe happened; 

* A Perſon who had no lawful Settlement in the [ 
7 Pariſh, who gave the Certificate, but who had lived 1 
y there many Years, went into another Pariſh by 1 
e. Vertue of that Certificate; afterwards being poor, if 
E the Pariſh from whence he came, took him again; | 

, but upon Enquiry, it appeared he had no lawful | 
at Settlement there, but in another Pariſh; and that | 

n before this Certificate was given, and thither they iſ 
a- ſent him; the Pariſh to which he was ſent, ap- | 
1 peals; becauſe thoſe who had given the Certifi- uf 
d cate, had owned him to be an Inhabitant lawfully U 
e ſettled with them; but the Court held the Certi- f 

1 ficate was only an Evidence of the Settlement, but 


was not concluſive ſo as to make it a Settlement 


3 As to making Rates, 

NS 

of” Very Inhabitant and Occupier of Houſes, Lands, 

7. Tithes, Mines, or Undir. Moods, is to be tax- 

8 . ed towards the Charge, according to the viſible 

t- Eſtate which he hath or renteth in the Pariſh 

t- where he is taxed, and not elſewhere. This Tax 

i is to be made either on Lands or Goods; but one 

1C and the ſame Perſon is ſeldom taxed for both. 

Is The Farmer, and not the Landlord, is liable to 

0 this Tax; for it atiſeth by reaſon of the Land in 

BS the Pariſh, and the Landlord is never aſſeſſed for 
the Rent he receives. 

ſe The moſt reaſonable way of taxing Land, is ac- 

h cording to a Pound-Rate, and not according to 

ul the Number of Acres. 

e Where a Man hath Land and a great Stock of 

2 Goods, as a Clothier, or ſuch a Trader, he may 
be taxed ſor both; but not for ſuch Stock or 

Goods which he uſually employeth in — 

a he 


I 
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The Perſon muſt be charged for Goods in that 
Place where they are at the time when the Rate 
was made ; for if he hath no Goods in that Place 
and at that Time, and is afterwards diſtrained, 
he may bring an Action of Treſpaſs againſt him 
who took the Diſtrels. 

Where the Pariſh extendeth into two Coun. 
ties, the Juſtices are to intermeddle only within 
their reſpective Juriſdictions; but the Gyerſeets 
ſhall act in the whole Pariſh thus divided. 

If there is a Village in a Pariſh, which formerly 
had a Church or Chapel, and Pariſh Officers, and 
other parochial Rites, this is a Pariſh in Reputa- 
tion; but making Rates ſince the Statute, and Proof 
of a Chapel being in a Village before, will not 
make it a Pariſh. | ' 

If any Perſon occupy Land lying in ſeveral 
Pariſhes, he muſt in this Rate be accountable for 
chem proportionably in the Pariſhes where they 
lie: But ic ſeems reaſonable, that for his perſonal 

Eſtate, he ſhould be charged in the Pariſh where 
he is an Inhabitant. | 

In rating Stock or Goods, it is to be rated ac- 
cording to the Proportion of Land- Rent, as five 
or ſix pounds a Year in Land to be held equal with 
1007: in Goods or Stock. 

In a Pariſh where che Inhabitants by reaſon of 
their own Poverty or Fewnels, are not able to re- 
lieve their Poor, two Juſtices, one being of the 
Quorum,may, by Rate, tax other Places and Pariſhes 
within the Hundred, if neceſſity requires it; and 
this not proving ſufficient, the Juſtices in their 
Seflions may tax the County in part, or wholly, 
if they think fic, 43 Eliz. Wingate s Abridg. Stat. 
tit. Poor People. And it any Perſon. find himſelf 
aggrieved by any Act done by the Juſtices 7 the 

[ Peace 
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Peace or Overſeers, they may for redreſs, apply 
themſelves to the Juſtices in the Quarter. Seſſions⸗ 
Dalt. Fuſt. P. cb. 73, fol. 160. Cc. 


Giving up Accounts. 


F a Pariſh ſhall reach to and lie in two Coun- 


ties, or one Part thereof to lie in any City or 
Corporation Town, where there are proper 


_ Juſtices, in that Caſe the Juſtices of each County 


are ro meddle fo much as appertains to the Part 
lying in the County of which they are Juſtices, 
and ſo of the other parts; and yet the Overſeers 
ſhall, without dividing themſelves, execute their 
Office in all places within the {aid Pariſh, but ſhall 
give up their Account to the Juſtices or Head Of 
ficers of both Places. Vingate : Abridg. Stat. Tit. 
=_ People, 43 Eliz, ch. 2. Dalt. Fuſt. P. ch. 73. 
ol. 156. 

The Overſeers of the Poor are, within four 
Days after their Leer was expired, and other Of. 
ficers nominated their Succeſſors, to give up their 
Account in Truth before two Juſtices of the Peace, 
one to be of the Quorum, chiefly to this purpole. 

1ſt. What Stock of Money they have received 
or rated, and not come to their Hands. 2d. What 
Stock of Stuff or Ware is in their own, or in the 
Hands of any of the Poor. 3d. What Appren- 
tices they have put out, according to the Statute, 
4th. What Poor they have ſet to work or relieved. 
Fth. What Poor they have ſuffered to beg or wan- 
der out of the Tawn in the High-ways, or in 
their Town, without their Directions. 6th. Whe- 
ther they met Monthly to conſider of ſuch Mat- 
ters as are properly belonging to their Office. 
7th. Whether they have mads their Rates indif. 

* fereat 
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mit them to Gaol till Satisfaction be made. 
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fetent upon the Pariſhioners, according to their 
Ability. Sth. Whether they have truly endea- 


voured to gather and levy all Aſſeſiments. 
gth. Whether in them there has been any Neg- 


lect of the Juſtices Warrants directed to them on 


any account, eſpecially thoſe tor collecting any 
3 according to the Statute 43 Elix. 
Een. 2. f = 

Note, By the Statute made for the burying in 
Woollen, 30 Car. 2. the Juſtices may not allow 
the Accounts of the Overfeers of the Poor, till 
fuch time as they have given them an account of 
the Burials and Certificates, and of their levying 
the penny by that Statute directed. 

It they refuſe to give in their Accounits, or 
make and yield a true and perfect Account to the 
ſaid Juſtices, of ſuch Money and Stock in their 
Hands, as has been mentioned, two Juſtices of 
the Peace, one being of the Quorum, may commit 
them to the common Gaol, not to be dil- 
miſled till they ſhall render a true Account, and 
pay d or ſasisfied the ſucceeding Overſeers, fo 
much of the Sum and Stock, as ſhall any ways 
appear to be remaining in their Hands; and upon 
making a falſe Account, lie liable to be bound 
over to the Seſſions og Aſſizes, where an Indict- 
ment may be preferred againſt them : Or the Juſti- 
ces or any two of them, may grant a Warrant to the 
ſucceeding Overſeers, to levy the Sum upon the 
Goods and Chattels of the Offenders, by Diſtreſs 
and Sale, and for want of ſuch Diſtreſs, may _ 

ut 
Note, Upon Sale, the Overplus is to be returned 
to the Owner. 42 Eliz. ch. 2. 


4 


If 
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If it happen that any part of fuch Stock ſhall 
ſound, or known to be in che Hand of any 
Poor, upon Refuſal of Delivery, two Juſtices may; 
by Warrant, cauſe the Value to be levied; and 
for want of wherewith on which to make Diſtreſs, 
commit the Party to Priſon, as in the former 
Caſes. | 
And for theſe, and all other Faults and Negli- 
gences of Churchwardens and Overſeers, relating 
to the Execution of their Office, as to the Poor, Cc 
for every ſuch Default made by any of them, 
he is to forfeit 205. upon Proof, by Confeſſion, or 
Examination of Witneſſes, ro be levied by War- 
rant of two Juſtices of the Peace, by Diſtreſs and 
Sale of Goods; or for want ofzit, the Offender to 
be impriſoned, and the Money ſo levied, to be 
employed to the Uſe of the Poor of the Pariſh, 43 
Elix. ch. 2. So that by the Law great Care is ta- 
ken that theſe Officers ſhall not be wronged in 
their juſt Rights, nor the Pariſh or Poor be wrong- 
ed by them, 


Fines for Poor's Uſe. 


T is the Buſineſs of the Overſeers of the Poor, 
to receive ſuch Fines or Forteitures as accrue 
rom Offences in ſuch, as in the Night- time kill 
or take any Cones upon the Borders of Warrens, 


or ſuch Grounds where the Owner may lawfully 


keep Conies, the Parties ſo killing or deſtroying, 
not being Proprietors, nor allowed by the Owner. 
Alſo of ſuch as uſe Hare-pipes, Snares, or ſuch 
like Implements, or take Fiſh by any Nets, Ang- 
ling, or other Device, in any Water or River not 
Jawful, or ſhall be affiſti-g thereunto, without the 
Conſent of the Lord af the Manor or Owner of 
2 the 
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the Water; and the Sum for theſe Offences is to be 
amerced by the Juſtice of Peace, before whom the 


Party offending ſhall be convicted, and the Sum 


not exceeding ten Shillings, over and. above what 
the Owner may have, ot recover his Damage ſu- 
ſtained for; and the Party for default of Payment, 
may be ſent by the Juſtices, to the Houſe of Cor- 
rection, for any time not exceeding a Month, 
unleſs he enter into Bond with one or more Sure- 
ties to the Party aggrieved, the Sum not exceed- 
ing ten Pounds, never in the like manner to of- 
fend any more; and for theſe Offences, the Of- 
fenders Goods are liable to Diſtreſs and Sale, but 
then the Impriſonment muſt be remitted, upon 
Satisfaction that Way made. 22 & 23 Car. 2. 


Ch. 2. 


Weights and Meaſures. 


HE Overſeers for the Poor, as well as other 
Officers, ought to have a ſpecial Regard to 
them; and in chis Caſe, there- ought to be one 
Weight, one Meaſure, and one Yard, according 
to the Exchequer-Standard, in every part of the 
Realm, as well within as without Places privi- 
leged; and every Meaſure of Corn is to be ſtitked; 
and thoſe that keep different Weights and Mea- 
ſures not agreeing in all reſpects wich the Stan- 
dard, to buy and fell by, being convicted thereof 
by the Oath of two Witneſſes, before any Juſtice of 
Peace, or Head Officer of the Town or Place 
where the Offence is done, ſhall forfeit five Shil- 
lings, to be levied by the Church-wardens, or 
Overſeers of the Poor, in the Pariſh where the Of. 
fence is committed, by Diſtreſs and Sale of Goods 
upon Warrant, and for want of ſueh Diſtreſs, 
| the 
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the Offender to be cotimitted to Priſon without 
Bail, till Payment be made; and if any Perſon be 
tronbled for any Matter concerning his Office, in 
this Caſe he may plead the General Iſſue, and 
give in Evidence, the Act of 17 Car. 2. And to 
have treble Coſts, if the Suit ſo brought prove 
vexatious. Dalt. Juſt. P. 112. fol, 246, Ce. 


Burying in Woollen. 


HE Penalty of five Pounds is to the uſe of 

the Poor, where any Perſons ſhell be bu- 
ned in any Garment, Winding-ſheet, Shroud, or 
any other Materials not made of Sheeps Wool 
only ; or if the Coffin the dead Body is put into, 
be lined or faced with any thing made of any 
Material but Sheeps Woo': And the Church- 
wardens and Overſeers of the Poor are to take 


care of this in all reſpects, that the Forfeitures be 


duly levied. See more 30 Car. 2. ch. 3, Cc. 


——_— — — — — * ts 


The SCAVENGERS Duty. 


N O Perſon under the Penalty of five Shillings, 
is to throw any Dire or Rubbiſh, or noi- 
ſome thing into the Streets, that may be a Hin- 
drance, or give Offence ; nor in any Lanes, or 
places of publick Paſſage, Cc. or againſt a Wall 
of any Church, Church-yard, or any Houſe ; oc 
if they throw it into any common Vault or Sink, 
to hinder the Current of the Drains, they forfeit 


40 5. 14 Car. 2. ch. 2 And thoſe that ſweep not up 


their Dirt for the Scavenger to take away, beſore 
their Houſes, in Streets, Alleys, and other publick 
Places, forfeit 135. 4 d. for every Neglect. 13 


2 3 If 


Car. 2. ch. 2. 
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I any hoop, waſh, or cleanſe any Barrels of 
other Cask, or ſet out empty Casks to mend, or 
hew rough Timber, or ſaw Stone, for each of theſe 
Offences they are to pay 20s. And every Hou- 
tholder is to keep the Streets, Lanes, and other 
publick Paſſages, fo far as belongs to him, paved, 
well paved unto the Chanel, or middle of the 
Street or Lane, under the penalty of 205. for e- 
very Rod that ſhall be deſective, and 20 s, a Week 
till it ſhall be paved or mended. To enquire af- 
ter Offenders, and make ſuch Redreſſes as 
are found Aggrievances, by applying them- 
ſelves to the Commiſſioners, &. And by the Sta- 
tute of 2  & M. among other things, it is en- 
ated, That the Rakers, . Scavengers, and other 
Officers thereto appointed, ſhall every Day in 
the Week, Sunday: excepted, and other Holy. 
days, bring theic Carts and other Carriages unto 
their feveral Charges and Diviſions where they 
can paſs, and give Notice at or before hy the ringing 
of a Bell there, and in Alleys and other Places 
where they cannot pass, that the People may 
ſweep up and bring out their Soil, which the Ra- 
kers are every Day obliged to carry away, under 
Fenalty of 4s. for every Offence. þ 


Within'twenty Days after the Surveyors are ele- 


&ed, the Comftable., other Officers and Pariſhioners, 
or the greater Number of them preſent, are to 
make a Rate or Aﬀefiment, according to a Pound- 
Rate, upon the Inhabitants of their Pariſh, to be 
allowed and confirmed by two Juſtices of the 
Peace of the Place, c. to be collected Quarter- 
ly ; and it, upon Demand of the Scavenger, or 
6ther Officet appointed to collect the ſame, Pay- 
ment be refuſed, Diftteſs may be made by War- 
fant under the Hands ahd Seals of two Juſtices of 
the Peace, to be levied by Diſtreſs and Sale of 
F Jo; | Goods, 
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Soods, or for want of ſuch Diſtreſs and Non. 


payment, the Offender to be impriſoned till Pay. 
ment be made, unleſs a Peer of the Realm. 
The Money fo collected is yearly to be ac- 


eounted for by the Scavengers for the time being, 


to two or more of the Juſtices of the Peace, 
reſiding in or near the Places for which the Sca. 
vengers are appointed, within ewenty eight Days 
after the new Scavengers are choſen for the Yeat 
enſuing, and to be paid into the Hands of the 
new Scavengers, if any remain undisburfed in 
their Hands; and two ſuch Juſtices of the Peace 
upon refuſal to make Account, may commit the 
Refuſer or Refuſers to Priſon without Bail or Main- 
prize, till he or they account and pay the Re- 
mainder. 

Where in a Pariſh there are ſuch High-ways as 
cannot be amended without the help of Aſſeſſment, 
then one or more Aſſeſſments from time to time 
may be made upon the Inhabitants, Occupiers, 


and Owners of Lands, Houſes, Tenements, or any | 


perſonal Eſtate there, uſually rateable to the Poor, 
to be allowed, levied, and collected by ſuch Per- 
ſons as the ſaid Juſtices of the Peace, at their Ge- 


neral Quarter. Seſſions, ſhall appoint and direct; 


and the Money (> raiſed to be accounted for, and 
employed towards repairing ſuch High. ways from 


time to time, as the Juſtices ſhall appoint or order. 


to be levied, by the Diſtreſs and Sale of the Goods 


of the Perſons aſſeſſed, upon Non-payment of the 


ſame within fourteen Days after Demand. 


All the Sinks, Sewers and Vaults, made ſince 


the ewelfth of King Charles the Second, in the 
City and Liberties of eſt minſt q. Ge. ate under 
the Care of the Commiſſioners of Sewers, who 
have Power to n. alter, or ſo order them 
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as to them ſhall ſeem beſt for Conveniency, or to 
make new ones, and to take all Nuſances, and to 
take away all croſs Gutters or Chanels, in all 
2 any of their Streets or Lanes within their Divi- 

jon. | | 
Every Truſs of old Hay brought or offered to be 
fold within the Cities of London and Weſtminſter, 
and other places within the Weekly Bills of Mor- 
tality, is, according to Statute, to weigh fiſty-ſix 
Pounds at leaſt, from the laſt Day of Auguſt, to 
the firſt Day of June; and from the firſt Day of 
June, to the laſt Day of Auguſt, being new Hay of 
the Year's Growth, to — ſixty Pounds; but if 

old Hay of the laſt Year's Growth, fifty-ſix, as 
aforeſaid, and none to ſuffer their Waggons and 
Carts to ſtand in the places aforeſaid, loaden with 
Hay or Straw, to ſell the ſame, after two of the 
Clock in the Afternoon, from Michaelmas to Lady- 
day, nor after three from Lady-day to Michaelmas, 
on Penalty of five Shillings ſor every Offence or 
Neglect, one half to the Poor, and the other to the 
Informer, upon Cnviction of the Offence ; but if 
the Juſtice of Peace ſee it an View, then upon 
Conviction, one half to the Poor, and the other 
half to the Scavenger; upon Default of Payment 
for the pavingrand cleanſing the Place, or other- 
wiſe to the Relief of the Poor, as aforeſaid, This 
to be levied by Warrant, by Diſtreſs and Sale 
of the Offenders Goods and Chattels, by the 
Conſtable, Headborough , &c. of the Pariſh 
where the Offence is committed, and in Deſault 
of Diſtreſs or Non- payment within ſix Days, up- 
on Notice or Writing left at the Offender's Houſe 
by the Conſtablg, or Headborough, where it is 
not by the At of 2 V. & M. otherways provided, 
unleſs the Party be a Peer of the Realm, he is to be 
com- 
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committed to the Common Gaol of the City or 
County reſpectively by Warrant; and to remain 
without Bail or Mainprize till Payment. And by the 
ſame Statute, the Wheels af every Cart or Dray 
to be uſed ſor any Carriage whatſoever, from any 
Place within the ſaid Cities, and Places within the 
ſame, where the Streets are paved, are to be made 
to contain in full Breadth fix Inches in the Felly, 
and muſt not be ſhod or wrought about with Iron- 
work, nor drawn with above two Horſes, after 
they are up Hill from the Water-ſide, upon For- 
feicure of 40s. for every Offence, to be levied by 
Warrant on Goods and Chattels, by Diſtreſs as in 
other the like Caſes, though this extends not to 
Country Carts or Waggons that ſhall bring Goods 
to the Cities or Places aforeſaid, or ſhall carry any 
Goods half a Mile beyond the paved Places of 
the Cities, Streets, &c. However, by an Act of 
3& 4W.& M. ch. 12. this laſt Clauſe ſeems to 
be altered ; for any Inhabicant of any of the Pa- 
riſhes within the weekly Bills of Mortality, who 
dwell off and from the Pavement, and uſes his 
Cart as well off as upon the Pavement, or any 
Brewer, Scavenger, or other Perſon imployed in 
carrying away the Dirt and Soil in Lanes, Streets, 
and Alleys, may uſe ſhod Wheels for Dray or 
Cart, and narrower than ſix Inches in the Fellies, 
notwithſtanding the former A&, or any Law or 

Uſage to the contrary. But this ſeems not to affect 
Cars, and ſuch as carry Merchants or Shop-keep- 
ers Goods. 

By the Act 2 W. & M. no Perſon or Perſons, 
are to keep, breed, or feed Swine in any part of 


the Houſe, Backſides of the paved Streets of the 


ſaid Cities, Boroughs, or Pariſhes, where ſuch 
Streets are contiguous, on Penalty of r 
| them 
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them to the uſe of the Poor of the Pariſh where 
ſuch Swine ſhall be kept. 

All Houſholders in the Cities and Liberties of 
Weſtminſter, and Counties of Surrey and Middleſex, 
comprized within the Bills of Mortality, are, by 
a new Act, where their Houſes adjoin to and are 
near the Street, to hang out on the Out ſide of their 
Houſes next the Street, every Night, from Michaet- 
mas to Lady-day, Candles, or Lights in Lanthorns, 
from time to time, as it ſhall grow dark, to continue 
burning till twelve of the Clock in the Night, on 
Pain of ſorſeiting 25. for every Default, unleſs 
ſuch as ſhall agree to pay and make uſe of the 

convex Lights or Lamps, to be placed at ſuch Di- 
Nance in convenient places of the Streets, as two 
or more Juſtices of the Peace ſhall approve oi. 


Fairs, Tool keepers, &c. 


Fair muſt be kept no longer than the Grant 
or Uſe by Cuſtom will warrant for what is 
warrantable; and Goods fo fold after the Expira- 
tion of the Time, as Merchandize, &c. the Seller 
ſhal forfeit co the King double the Value of 
what is fold, and the Proſecutor ſhall have the 
fourth pare : The Fair muſt be duly proclaimed 
by the Sheriff, or Lord of the Fair, and the lime 
it is to continue mentioned, the Place or Ground 
appointed, ſer out, and Care taken that there be 
no Riots or Diſturbance, but an orderly keeping 
of it during the tirae it laſts. 

Where there is a Beaſt-Fair for Horſes, Mares, 
Geldings, and other Cattle, they muſt have their 


appointed Places, that thoſe that reſort thither 


may have a Certainty where to find them. And 
one lufficient Perſon or more, muſt be appointed 
to take Toll, and keep the ſame Place from Ten 
in the Forenoon every Day till Sunſet, w—_—_ 
| the 
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the Time of the Fair or Market; upon Pain to for- 
feit upon every Default 40 And in Tolling, the 
Party thereto appointed, muſt have before him 
the Parties bargaining, upon his tolling any Horſe, 
Mare, & c. and mult write in his Book the Chri- 

ſtian and-Surnames of all the Parties; alſo their 
Dwelling-places, with the Colours and ſome par- 
ticular Marks of the Horſe of Mare, &. fo fold 
or bargained for, on Penalty to ſorſeit for every 
Default 40. and he is to have one credible Per- 
ſon known to him tovouch the Horſe or Mare, 
& and teftity his Knowledge of the Seller, and his 
Name and place of Abode muſt be entered with the 
other's inthe Book, with the Colour, Mark,or Price 
of the Horſe or Mare, fold or exchanged, and 
the Buyer requiring it, may have a Note in Wri- 
ting out of the Book, reciting the Contract, and 
Toll-man's Hard thereto, tor which he may take 
Two pence. 

If any Toll-keeper ſuffer a Sale to paſs without 
aVoucher,unleſs he well know che Party, and every 
Party making a falſe Teſtimony, or Avonchmenct ; 
or every Seller unknown, not bringing a Voucher, 
and cauſing the ſame to be entered, forfeits 5. 
one Moiety to the King, and the other to the 
Proſecutor, and the Sale of the ſaid . Hotſe, Ge. 
to be void. Yer, notwithſtanding ſuch vouching, 
the Owner of a ſtolen Horle, Cc. fo old, his Exe- 
cutors and Adminiſtrators claiming him within 
ſix Months aſter the Stealing, may redeem at the 
Price he was fold for, making Proot that it is his, 
and that it was ſtolen, by two ſufficient Witneſſcs, 
before a Juſtice of the County where he is found, 
or the Head Officer or Magiſtrate of a Corpora- 
tion; and the Price to be ſuch as the Buyer upon 
Cath ſhall teſtify before the Juſtice, he paid for 


him; 


348 Of Fairs, &co. 

him; and if the ſtolen Horſe be not fold in open 
Fair or Market, and lawfully tolled, the Right 
is in the Owner, from whom he was ſtole, and he 


may ſeize or replevy him in any place where 
he finds him. | 


If any Perſon buy Oxen, Goats, Sheep, Calves, ' 


Heiſers, ec. alive, he ſhall not fell them again a- 
live, till he has kept them in his Paſture by the 
ſpace of five Weeks. 
Whoſo ſhall fell or buy Corn without Meaſu- 
ring, being thereunto required, ſo felling or buy- 
ing it in Sacks or Bags, or in any other thing, 
ſhall forfeit the ſaid Corn, or the Value thereof, 
to the Party making his Complaint of this Offence 
againſt the Statute, 22 & 23 Car. 2, ch. 12. And 
upon Complaint, the Defendant, by the Oath of 
one or more Witneſſes, before a Juſtice of the 
Peace, muſt prove, that he or they did buy or 
fell, according to the Statute of 22 Car. 2. and 23 
Car. 2. or elſe pay the Forfeitures by the latter 
directed, which upon Warrant may be levied by 
Diſtreſs and Sale of Goods; the Warrant to 
be given under the Hand and Seal of one or more 
Juſtices, before whom ſuch Conviction ſhall be, 
one half to the Po r of the Pariſh where the Oi- 
fence is committed, and the other to the In- 
former. Vid. 

A Braſs Buſhel is to be chained to a Poſt, or 
publick Place in the Market-place, at the Charge 
of the Perſon taking Toll, for the publick Ule of 
the Meaſuring, upon, Penalty of forfeiting 5 J. 22 
Car. 2. ch. 8. 


As for Meaſure, there ſhall be only the Vin. 


cheſter Buſhel, and no other Buſhel ; and that to 
contain eight Gallons: And whoſo ſells by any 


other, according to 22 Car. 2. cb. 8. forſeits £ A 
n 
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And upon the Clerk of the Market's refuſing to 
feal ſuch Meaſure as ſhall be full gauged, he forfeits 


for the firſt Offence 5 1. for the ſecond 10/. Or 


if the King's Clerk of his Market of his Houſe ex- 
act, or take more Fees than his due, that is, a- 
bove one Penny for ſealing a Buſhel, a Halſ penny 
for a Half-Buſhel, and one Farthing for Meaſures 
of les Proportion, he incurs, and ſhall undergo 
the Penalty in the Statute of Car, 1. 


The SURVEYORS Day. 


Mending High-ways. 


TE Ways are generally called the King's 


Highway, yer of Ways there are three Sorts; 


 1.A Way where Men have a juſt Right to walk in, 


aſs and repaſs. 2. A common Foot-way and 
orſe-way. 3. A Way for Carts and Wains, and 


all Sorts of Carriages; and this latter is molt pro- 


perly called the King's Highway, free for him- 
felf and Subjects to paſs and repaſs at all Times; 
whereas ſome in the other Senſe areWays only to 
Grounds, Houſes, &. And Ways by Cuſtom, and 
fome again upon Sufferance, In the publick Ways 
all Nuſances or Stoppages are indictable, eſpeci- 


ally if not timely removed on Notice given; or the 


Lord of the Soil for any digging or ſpoiling the 
Hig h-ways, may bring his Action againſt the Of. 


The Surveyors duly choſe by the other Officers, 


ſenders. a 

with the Advice of the Inhabitants, or the major 
part of them, upon publick Notice before given, 
are diligegtly to overſee thole that work on the 


Days appointed, for the digging and carrying 


Gravel 
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Gravel and other Materjals, ſor mending fuch 
Ways where they ſhall find them defective, gi- 
ving them Directions in ord-r thereto; and upon 
publick Notice or Warning, the Perſons fo quali- 
fied are to lend their Carts and Labourers. | 

Every Perſon having in his own Occupation 
thirty Pounds per Awwm in Tillage or Paſture, or 
keeping a Flough or Draught in the ſame Pariſh, 
is liable to ſend, according to the Faſhion and Cu- 
ſtom of the Country wherein he reſideth, or is ſo le- 
gally charged, a Wain or Cart with Oxen or Hor- 
es fit for Carriage and Work of this Nature, at- 
tended by two able Men, who ſhall do fuch Work 
as ſhall be by the Surveyors appointed them, ſor the 
ſpace of ſix Days, working eight Hours every ſuch 
Day, under. the Penalty of Forfeiting for every 
Days default ten Shillings; and every other Houſ- 
halder, or Labourer, not being a hired Servant, 
ſhall in Perſon attend the Service, to work or 
ſend an able Man in his ſtead, under Penalty for 
every Day's Default to pay twelve Pence ; and all 
other Perſons, being no.otherways chargeable ; but 
Cottages being Subſidy, five Pounds in Goods, or 
ten Shillings by the Year in Lands, or above, they 
mult find two able Men to work in the Service. 

It is in the Diſcretion of the Surveyors, if there 
be more Carts, Wains, Cc. than are neceſlary, 
to appoint two able Men inſtead of a Team, on 
Forfeiture of twelve- pence each, in Caſe of De. 
ſet. And if in ix Days the Ways cannot be con. 
veniently mended, as is the uſual Time, they may 
ſet a farther Time; but then they muſt make Pay- 
ment for it according to the Rate of the County; 
and if hereupon there be no Agreement, the Ju- 
ſtice may ſettle the Rate. 


if 
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If Materials be wanting, the Surveyors may take 
the ſmall looſe Stones from any Man's Quarry, 
and ſuch Rubbiſh as he finds there, it being near 
the Road, without paying for it, but muſt not dig 
nor take away the great Stones. They may dig 
Gravel and Sand for the like Uſe ner any High- 
way in other Men's Ground, not being their 
Houſe, Yard, O:chaid or Garden, without pay- 
ing for it, the Pit not exc-eding ten TI oot in 
Breadth, and the like in Width; which, as ſoon as 
the Work is over, muſt be covered up and made 
good at their Charge who cauſed it to be digg'd ; 
or if it be not ſo filled up within one Month, they 


' forfeit five Marks, to be recovered by the Owner, 


by Action of Debt. 

All Owners of Ground adjoyning to the High- 
ways are to keep their Hedge dow and upright, that 
the Boughs or Brambles ſtanding out may not hin- 


der or offend Travellers, and that fo the Sun may 


ſhine on the Ways to dry them; and ſuch as are 
negligent in this may be preſented and indict- 
ed, and thereupon forfeit ten Shillings beſides their 
Charges. 

And in caſe Ditches are ſtopped up with Mud 
or Ooſe that ſhould be Drains. to the High way, 
ſo that the Water lies in it, and cannot have a cur- 
rent Paſſage, the Owner of ſuch a Ditch or Water- 
drain ſhall forfeit twelve Pence for every Rod fo 
neglected to be ſcowred, by 18 Eliz. cb, 10. And the 
Surveyor hath Power to make Conveniencies for 


_ draining the High-ways, as Siuices, Out- lets of Wa- 


ter, &. into any Man's Ditch or Ground, for the 
better and more ſpeedy Conveniency of paſſing 
the Road. If any Man, upon cleanſing a Ditch, 
caſt the Soil into the Road, and ſuffer it to lie there 
above the ſpace of ſix Months, he is liable to Pay 

twelve 
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twelve-pence per Load for as many as ſhall be ad- 
judged to be there. | 

If a Juſtice of the Peace ſhall, upon his own 
Knowledge of any Nuſance on the Road, make a 
' Preſentment, it ſtands good, and two Juſtices, one 
being of the Quorum, may make the Amercement 
or Fine to be levied on the Offender, 

Theſe Officers, viz. Surveyors, have in their Care 


all Bridges within their ſeveral Pariſhes or Liberties, 


to ſee that they are kept in good Repair, from 
Time to Time, at the Charge of the Pariſh, Hun- 
dred, or as the Cuſtom has been, and is continu- 
ed; and if a Cuſtom has therein ceaſed for a Time, 
it may be revived; for in ſome Caſes particular 


Perſons are bound by Tenure of Land, &. to re- 


pait Part or the Whole of a Bridge, Cc. without a 
Pariſh- Charge. But to inſtance theſe Particulars, 
would be too cediousfor my intended Brevity ; and 


many Times a whole County lies chargeable to 


be rated forthe Repair of a Bridge, &c. 
Draining of High ways. 


2 may cauſe a Water. courſe or Spring 
in the High- way, within his Pariſh, to be 
turned into another Man's Ground, or his Ditch 
next adjoyning to the ſaid Way, for the Conveni- 
ency of keeping the Litch dry, as in his Diſcreti- 
on ſhall ſeem fitting. 

The Surveyors or any of them, have Power to 
preſent to the next Juſtice of the Peace every De- 
fault, upon the 2 and 3 of Philip and Mary, c. 8. 
and 5 Eliz,c. 14. within one Month after the De- 


ſault made, on the Penaity of forty Shillings, and 


the Fuſtice under Penalty of five Pounds muſt cec- 
tifie the ſame at the next Quarter- Seſſions, where 
the 
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the Bench of Juſtices have Power to enquire of 


the Default, and to ſet ſuch Fine on the Offender . 


as any two of chem, one being of the Quorum, ſhall 


think fit, 5 Eliz. c. 1. | 
If any Juſtice of the Peace preſent in Seſſions 


upon his own Knowledge, it ſhall be a good Con. 
viction, whereupon any two of the Juſtices, the 
one being of the Quorum, may aſſeſs a Fine, as 
well as if the Matter had been found on the Ver- 
di& of Twelve Men : But in this Caſe the Offen- 
der ſhall be, as in other Caſes, admitted to his 
Traverſe, 5 Eliz. c. 13. Raft. 199. and all ſucli 
Fines and Forſeitures are to be beſtowed and em- 
oyed towards the mending and bettering of the 
igh-ways in the Pariſh where the Offences ar 
committed, Wing. Abridg. Tit. High-ways, 2 
3P &M.c. 8. 363; 

Where Surveyors have laid out their Money for 
Materials to mend the wor, where without there 
were none fitting to be had, it is enacted 2 & 3 of 
W. & M. That upon Notice given by the Survey. 
ors of High-ways, to the Juſtices of the Peace, at 
their Grand Seffions, and Oath made of what Sum 
or Sums of Money are expended to that Uſe or 
Behoof; the Juſtices thereupon, or any two of 
them, under their Hands and Seals, may cauſe au 
equal Rate to be made, for the reimburſing the 
Surveyor or Surveyors, the Moneys by them to 
the Uſe aforeſaid laid out, upon all the Inhabj- 
tants of ſuch Pariſh or Townſhip where it was ex- 
pended, in Rates, according to the Rules and Me. 
thods preſcribed in 43 Eliz. c. 2. for the Relief of 
the Poor; which Act directs the Tax to be laid on 
each individual Inhabitant, as Parſon, Vicar, a 
others; and every Occupier of Houſe or Land, 


Tithes Impropriate; Impropriations of Tiches 
prop 1 Colom: 
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Colomnies of faleable Underwoods in the ſaid 


. 1 ſo to be rated; and the Rate fa allowed 


and ſettled by the Juſtices, in theic faid Seffions, 
ſhall be gathered and collected by che Suryeyar at 
Surveyors of the High ways; and if any one reſu- 
ſes to pay the Money accarding to the Rate aſſeſſ - 
ed, it is lawful for the Surveyots to levy it by Di. 
ſtreſs and Sale of Goods and Chattels of the Per- 
ſons fo reſuſing, reſerving reaſonable Charges for 
making the faid Diſtreſs, and readring the Oter- 
plus to the Owner, if any there be. A Parſon is 
not chargeable for his Glebe. 1 

By the 3 & 4 of V. & Mit is farther provided, 
That whereas che Fines impoſed and ſet on the 
13 of a Juſtice of the Peace, and other 

ines and Iſſues, for not tepaiting the Highways, 
being oftentimes returned into the Court of Ex- 
chequer, and other Courts, and ſo levied upon 
fome particular Inhabitants, and no Proviſion 
made to reimburſe them; now on the. contrary; 
Fine, Hlye, Penalty or Forfeiture; ſhall not for 
the future, be returned into any of the faid Courts, 
but be levied and put into the Hands ofthe Survey- 
Qrs, to be applied towards the Repair of the faid 
i h-ways ; and if it be hereafter levied on one or 
more of the Inhabitants, his or their Complaint 
for Redrefs, lies to the Juſtices of the Peace, at 
their ſpecial Seflions; and. they, 'or any two of 
them, by Warrant under their Hands and Seals, 
my cauſe a Rate to be made, according as before 
fer down, for the reimburſing the Surveyors 
of their Money lajd out for the Repair of the 
High-ways, or of fuch Inhabitant or Inhabitants, 
as the Money ſhall be levied upon; which Rate fo 


made and confirmed, ſhall he collected by the 
Surveyor or Surveyors ; and he or they, within a 


Month 
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Month next after the making and confirming the 


ate, mult pay unto the Inhabitant or Inhabitants 
uch Maney fo levied as aforeſaid. 


 Reſcnes upon Feinure. 


F any Perſon or Perfans ſhall reſiſi or make ſor- 

cible Oppoſition againſt any of the Perſons 
employed in the due Execution of the Acts of Par- 
liament. 20 3 P. & M. 5. & 18 Eliz. 22 Car. 2. 
made for the more effectual Amendment of the 
High ways; or ſhall Reſcue any Goods or Chat- 
tel taken in Diſtreſs, by Vertue thereof, being con- 
victed by the Oath of one credible Witneſs before 


any one Juſtice of the Peace, or by the View of 


the Juſtice himſelf; for every ſuch Offence the 
Offender ſhall forfeit 40 3. and if not paid in ſe- 


ven Days, the Party to be committed to the 


County Gaol, where the Offence was committed, 
to remain ?till paid; and this is to be delivered 
to the Surveyor or Surveyors of the High- ways, 
in the Pariſh where the Offence was committed, 
and imployed for the mending the ſaid Ways, 22 

Car. 2. c. 12. | 
All travelling Wains, Carts, or Carriages, by way 
of common Carriage, are not to go with a Team 
on the publick High-ways, wich above five Beaſts 
at length; and if they ſhall drive with a greater 
Number of Horſes or Oxen, the Offender or Own- 
er of the Waggon, Carriage, Cc, forſeits 5 l. one 
Moiety to the Surveyors of the High-ways of the 
Town, Village, or Hamlet where the Offence 
ſhall be committed, and another to the Informer; 
and this to be impoſed on the Offender by any 
Juſtice of the Peace of the Place or Diviſion where 
the Offence is committed, upon the Oath 7 ow 
credible 
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credible Witneſs, or upon the Juſtices own View, 
and to be levied by the High.Conſtable, ot other 
Officer of ſuch Place or Diviſion, by a Warrant. 
And a Surveyor. ſeeing or ſuffering Waggons 
or Carts to paſs with more Horſes, &c. than men- 
tioned, or in any other Order, may, upon Con- 
viction for ſuch his Neglect, be amerced by the 
Juſtice in any Sum under 40 5. to be levied on his 
Goods and Chattels. But a Carrier may draw 
up-hill with as many Horſes as the Seſſions ſhall 


allow. 
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